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wis wily Se. mente 
he fhould fay venit predidtus jathitner Williams, fis 
felf, and canriot plead, that is name is Robert, and fo 
it ruled againft the book of 1 Bv4.2.b. 0° 

The  tnifnaeing of the firname of the oer ‘sil 


that indi€tment. 11 Hi. 4. 41. 0 Coron. 88, Boge: 
but by Rolf 3-H. 6. 26. a. it is no plea in an indi&ment 
But the fafeit way is to allow his plea of sifeoner 
firname and as to his chriftian name, for he that p 
cither, mutt in the fame plea fet forth what his true 
then he concludés himfelf, and if the grand jury be: 
the indi€tment may prefently be amended by the a 
turned according to the name he gives himfelf. 
By the ftatute of. 1 H. 5. cap. 5. in all indié 
indidted git to have the addition of his myfter; 








NS Ee sili a diitonens vagabond 
/ Sept GBs a, thefe are no good additions. 
y The addition ought to be to his Gllbetivoepinn, por 
O77 aa ! jhe to the alias didius. M. 33 &8 34 Eliz, Crokeyn.i\. Leke’scale 
64) as 4. B. alias didtus A.C. butcher, vecavfe regularly. thevaddition 
refers to the laft antecedent, and upon the fame reafon it is, if the in- 
_ GGment run Sibilla B. nuper de-C. uxor Johannis B, muper de C. fpinfler, 
 beeaufe /pinffer is an addition applicable to the hufband, as well as to 
the wife; but an indi&tment of Fake B, vir, Emelin B. nuper deC. yeo- 
i man is good, hecaufe yeoman is not applicable toa. woman, but to a 
man. P. 31 & 32H. 8. Dyer 46,47. adjudged, and 4H. 6. 4, d. 
Single woman is a goodaddition, 14 E. 4. 7. b. fo is widow, 10 
H. 6. 21% a mannan: F. S. adjudged, P.42 Eliz. B.R. Eleanor 
Gower" s cafe. — 
tee ae againd a peer of the sapbiicis good without an ad- 
; Nishiki hithente no:procefs.of outlawry lies againft him. AZ. 31. és 
Bhz. B. Ri Groke, n 15. Lord Dacre’s cafe (¢).: y 
<i If feveral perfons: be indicted for one offenfe, wikia or want of 
addition. of one quafheth the indiétment only againft him, and the 
reft-fhall be put to anfwer, for they are in ae as forget treeenainnys 
andifo invtrefpabss- TZ, 4. 10. 4. 
 Becanfe theetitles of »mifnomer and addition” are_general tiles; 
whereof much i is {aid incout books, as well in cafes of civil fuite as 
indiCemests, ‘this. hall’ faflice in’ this winha smarhing this eae of the 
si tact Aig spt et 
“MMI. Touching the time, viz. the year ant uy ‘ables the fad was 
edited; this is meceffary to:be containd int che:indiGtment.. gti 
_ Pho the day be inferted; but not the-year, the indiGtment is infui- 
|. @ont,!and. it-thall moti be fapplied” by: intendment of (ultimate pras- 
fae ‘eu vitetale ba fave te wen ois ixis-folicione, 
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fates to the day and not to the month regularly, and fo fot Y word: 
next enfuing, vide P.'23 Eliz. B.R.» Rot. 39. 6. Sit Richard Shuts 
tleworth’s cafe, AL. 21 Fac. B.R. Croke, 2.14. Buckley's cafe (f). ei 
IP, 4. be indiGted, that he in feffo Sancti Petri anno 20 Car. kild 
F. S.ithis is ndt good, becaufe there be two featts of St.’ Peter, and 
neither. without addition. $ H. 7.5. 6: viz. St. Peter ad vincula, and 
St. Peter in éathedra. i, 
If 4. be indicted, gudd primo die Maii & fecundd die Maii apud 1. 


he maie‘an 2ffailt upon B. & quandam togam ipfius Be adtune 8 
ibidém inven? felonicé cepit, Se. this indiétment is not good, becaufe” 


there are feveral days mentiond before, and it is uncertain to which 

the felonious taking fhall relate. 2°H. 7.7. d. & 10 6. ei 
A, is indi&ted, quod primo die Maii anno 21 Eliz: in quendam B. ins 

fultum fecit & ipfum verberavit, and fays not adtune tS ibidem verbe- 


ravit, yet ruled good, for the vi & armis, day and place — in the 


beginning refer to all the enfaing atts. & H. 7. 17. b, Nag 

But in an indi€tment of felohy there muft be adtune we ibidem to 
the ftroke or to the robbery, and the day and place’of the aflault is 
not fufficient*, and this is in favorem vite. P. 43 Elid. BOR. 
Richardfon’s cafe. And therefore it is wfaal to repeat the adtunc F 
ibidem to the feveral parts of the faét, as in larciny or robbery from 
the perfon, quéd A.B. die, &c. onno, fe. apud, We. in quendam 


C.D. infultum fecit, & bona & catalla ipfius C.D. feilicet unam tom 


gam ad valenc’, tc. adtunc & ibidem inventam adtune & ibidem fem 
lonicé cepit & afportauit; A. is indiGted, quéd primo die Maii, anné 


2 Eliz. apiud C. habens in manu ful. dextré gladium, We. percufit B. 


pabtuchoub-mdndeae ct. Y.nane kenge 
the day and year; “and place relate only to the having of * ‘ 
tn Tune, ot hea H. 42 Eliz. escaped Cotton's 
cafe (g). : 


IF 4. beindiGted of nator ob inane, oi wt Oa ty pi 
Place of the fttoke of other a&t done inducing, death, as of the death, 


mutt be expreft, the former, becaufe the efcheat or forfeiture of lands 


relates thereto, the latter, becaufe it muft appeat, Rar the dest was 


Within the year and day after the ftroke. bre 
Bat tho the day or year be miftakem in the ere 
Soeate epee tt ener gs 





Sa 











e requifite, if and be conceived in 
café for the pecit jury to find the ‘true time of the offenfe com- 
, and therefore it is bett i in the indi€tments to fet down the times 
‘as can be, tho it be not of abfolute neceffity to the defendant's 
Widtion. 2 Co. Infiit. 318. P. 32 Eliz. Syer’s cafe adjudged. 
d. PC. p. 230. 


Ree: acquitted, and yet that erroncous beaten fhall i“ a good plea of 
 auterfoits' acquit, for if he be afterwards indi¢ted for thefame felony, 
and the day truly fet forth, he may aver it to be the fame felony not- 
. ‘withflanding the variance in the day. 2 Co. Inflit. ubi fupra in felo- 
by ny, ‘and the fame law is in treafon? Co. P.C. p. 230. 
ey oe Where the time.of the day is material to afcertain the nature of 
offente, it muft be expreft in the indi€lment, as in an indictment 
‘burglary it ought to fay sali die circa horam decimam in noéte gu/- 
i felonic? & burglariter fregit, yet by {ome opinion burglariter 
_ Carries a fufficient expreffion, that it was done in the night. 
9Ba-upon breaking a houfe in the day-time, to ouft the offender of 
SE ten upon theftatute of 39 Eliz. cap. 15. it iy ufual to add tem= 
no, , for. the fatute expreffeth it fo, otherwife, tho the indi@- 
aie ig he Ae not be oufted of his ered. 
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pofhible, and beaiy to-one, it eri to sine 
fonfible., 2.H. 7.10.5, P. 44 Eliz. B. R. Ople's cafe 
4, is indicted, guid ipfe tali die B anno apud C ' 
infultum fecit, & ipfum cum quodam cultello, Bex felonic? pi 
cidit; &8 murdravit without faying aatunc &F ibidem peroui : 
&@ murdravit, the indictment is not good, for the affauli 
one day and place, and the killing at another, P.5E.6 
1R. 3.1. @ ae 
If a maw be indigted fe that ratione tenure of certa 
he is bound to repair a bridge, and that itis in decay, sit 
be-alleged where thofe lands lie. 5H. a ast Og 
IV. ‘Touching the name of the perfon wpe 
committed. te 
An indi€tment of myutiet cujufdam i; sahiold is 
ing of the goods euju/dam ignoti, Plo. 
1 Mar. Dy. 99. a. fo of an affault in 
acquitted or convicted, and be afterw 
ee ae ee 
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he “HMISTORTA PLAGITORUM CORON, 


“AE the: goods, cwhich A) hath as executor of B. be ftolen, the of 
fender may be indidted, gudd bona B. teftatoris in A. executoris 
gufden B. fc. Lamb. 496. or it may be ipfus A. © 

“Té &. dying, be buried, and B. opens the grave in the night time 
Wb cdl the winding: fheet, tae indi€tment cannot uppofe them. the 
goods of the dead man, but of the executors, adminitrators, or ordi- 

bein as the cafe falls out. Co. P. C110 (#): i 

£ A, delivers goods to B. a common carrier to carry for him, and 

_B. is robbed, the indi€tment may fupppfe them the goods of 4.-or the 
* goods of Bat eleGion, for B. hath a kind of fpecial property, becaufe 
chargeable for them to Z. 

[ 182] An indi&tment, qudd felonice, &&c. eepit quandam peciam 

panni cujufdam J, 8. without faying de bonis & catalltis cujuf- 
dam J. §. was therefore quathed. 47, 38 & 39 Eliz. B.R. Cooke; Ms 

6. Long’s tafe (7). 

_ Theres no need of am addition of the perfon robbed or munities, 
“Be. uglefs there be a plurality of perfons of the fame name, neither 
then is it effential to the indiétment, tho Senctitnes i it may be conve~ 
“ nient for diftinétion faketo add it, for it is fufficient, if the indictment 





# be true, viz, that’ . S. was killed or robbed, tho there are ‘nag of 


te fame name. 

Fe “Touching the thing wherein or of which the offenfe is commit- 
"ea there i is required a certainty in an indictment. 

An indi€tment againft 4. that he is communis latro, 29 Af. 45. com~ 
mais champarter, con{pirator, confeederator, 29 Aff. 45. defamator 
| Donarian nominis & fame, M. 14 Jac. B. R. Jones’s cafe (m), commu. 
* nis malefator, 22 AMT. 13. common robber, 3 E. 2: aéfion fur flatute 
"96. communis malegeftis, EF communis perturbater pacis domini regis, 
-M. 6 Car. 1. BR. Periam’s cafe (n), are not good, becaufe they are 


ps to00 j ) general and contain not the particular matter, ant the offenis 


+ 





ts domini reyis pers ater & htium 


. te good, vecaiieintaersiie arfoffenfe known in Jaw, and 





- tonfifts of divers particulars, and the reft that is:added thereunto are 
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Againk. A. quid felonicé 
cataila Be without dhewing what fn’ certaing as ‘ie mye 
snum bovemy &9¢. is not good. Lambo4960" 5 aide 
_ The number of things:ftolen mutt be. eupre tt: thevefore mas ms 
fafficient to fay felonce. furatuseft aves or columbas oiit SET 
or young hawks-out of the-neft without exprefling their nuntber.” \+ 
Af theft be alledged of any thing, the indiétment.muft fer be + 
down the value; that it may appear, ihe fi be Lmudi aan 
petit larceny. Lamb. 497,~ “ve % Mey oh he AR: 
ee tanned Sig 7} 


there alforit sie to be pretii, and fo neste oat 
thing, tho dead, and not eftimated-by weight or meafure:) © 
But if it be dead things in Pine number, there it ona eC 


think it doth not witiate the indiShsesty rel Sorin 56 or 
valenciam be added to feveral things, where in true ‘eler Ou 
be.applied feyerally, it is good if the party | be convict « of 2 Mi- 
bly, if the party be convict but of part, it isnot : 
be uncertain whether grand or petit lareeny. Nyy’s Rep. 
and Smith, yet vide T. 23 Car. 1. & M. 23 -Car-%.. AR 
cafe,, and Wiiliam Arundell’s cafe in [aétion of} trefpals, * 
is but one ad valenciam, where divers goods. were taken,” 
aided after a verdict, yet, if the judgment be b c 
ruled error, and indiétments are not aided by. i 
» An indiment, quid felonice cepit 20 gves matr, 
trices f vervecet, is not good, becaufe it doth not ap 
of one fort and how many. ol enagineta 20. 
have beea good without ti st ; 
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_Oficertainty in. count will be much sinpsek Cpt sak owacit; 
herefore for this matter vide title Count & Breve per totum. . 
VIL The fag icfelf muft be certainly fet down jaan indiéttnent. 
An indiGtment againtt 4. qudd felonice abduxit unum ‘equ 
t TERY nou faying cepit &abduxit is not good, for he might have 
the horfe by bajlment, and then it is no felony. 13 &. 4. 10) a 
An indi€tment of poifoning, wherein it is alledged, that J. S. fidem 
~ adhibens to the prifoner, && nefciens potum pradifum cum veneno fore in- 
— toxicatum accepit & dbibit, and fays not veneaum predifium, is not 
‘good, and {hall not be fupplied-by the implication of other parts of 
the indi€tment. + Co. Rep. 44. b. Vaux’s cafe 
An indictment of rape, quid felonice & carnaliter copnovit without 
the word rapuit is not good, tho it concludes contra formam ftatuti, 
9B. 4, 26. a. 
An indiGtment, that A. exoneravit quoddam tormenium, &c. ver fus 
B. dans ei unam mortalem plagam without faying percufit, is not good. 
5 Co. Rep. Lung’s cafe 122. a. 
So if it be dedit mortalem plagam without percufity ity it is not good. 
P.9 Fac. BR. Bulfirode’s Rep. p. 124. 
» the offenfe muft be fregit & intravit. 
_ VII. The offenfe itfelf mutt be alledged, and the manner of it (p ). ° 
ome indi€tment of felony muft always allege the fa& to be done 
 felonice; an indiétment of burglary muft tay the offenfe to be felonice 
& ' burglariter fregit & intravit; an offenfe of high treafon muft be 
Taid to be-done proditorie; petit treafon felonice 9 proditorie, for tho 
ry he be acquitt of the petit treafon, he may be convict of the man- 
: ror murder, , 
is ee A is indiGted, that furatus eff unum equim, it is but a trefpats f for 
ky Tis nt of the word felonice.: Stamf. P..C. p. 96. a. 

AEA, be indigted, quid 1 Decemb. anno, We. apud, &fe. felonice B 
ex malitia fud-pracogitaté in & Super B. infultian fecity & cum quodam 
_ gladio, Se. adtunc & ibidem percuffit,  dedit cidem B. mortalem pla. 
Re Sai Bewheroot he died, the firlt felonice & ex mmalitid fud praecogi- 
















requifites to be added to it more than other indigtments forit 
he only felonice, and afcertain the time of the a& done, but mutt alfo, 
1. Declare how, and with what it was done, — cum quodam 
— night ° Joh yin Rae 
Yet if lactones Killed with sancibici weapon, it maintains the © 
indiétment; but if it were with another kind ofdeath, as poi/oning, or .~ 


. Arangliag, it doth not maintain the indi&ment upon evidence. 20. 


Inft.319. Co. P. Cup. 48. #7 Raph Oe 
And.if 4 and B. are indited for murder, and it is laid, that A 
gave. the ftroke, and B. was prefent, aiding and abetting, -yer if it 
falls out upon evidence, that B. gave the ftroke, and 4. was preferit, — 
aiding and abetting, it maintains the indi€tment. 9 Co. Rep. Sanchiar’s 
cafe (q)). He ning 
So if 4,.be indiéted for poifoning of B. it muft allege the kind — 
of poifon, but if he poifoned 2. with another kind of poifoning, yetit 
maintains the indi€tment, for the kind of death is the fame, 9" 9+ 
. He mutt thew in what hand he held his fword. vid 
P an indi€&ment runs thus, that cum guodamgladio, quem’ in dented 
fud tenuit, percuffit, without faying in dextrd manu, for this ¢ 
indi&@ment was quathed. P. 44 Eliz. B. R. Cuppledick’s cafe. ~~ 
%, Regularly it ought to fet down the price of the fword or other. 
weapon, or elfe fay nullius valoris, for the-weapon isa deodand-fFortt 
feited to the king, and the townfhip hee — for the value if - 
delivered to them. ’ Su tat 
But this feems.not to be effential to the indi@ment. es = Ea, 
4. It ought to fhew in what part of the body he was wounded, - | 
therefore if it be fuper brachium, or manam, or latus without fa i 
whether right or lefty it is not good. 5 Qo. Rep. 121. b. Long's ate, . 
So if it be in finiftro bracto, where it fhould be brachio, it is & 
not ggod, Re BCT = gh Eliz. B: R, — a 


cafe. 











Clenche’s, Rep. 10. Super partes pofteriores corporis snot good. 1 
Car, 1. Be R. Savage's cafe (r). soaipgte aig ys dat «opal 


But fuper faciem, ox taput, or Super dextram partem 
soterenene eae 
sopra 


2 a8 


ba 
it 
wet 
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params not? coder in all alent laa Virb i cut 
off, 4 Go; Rep. 42. a. Haydon’s cafe; prints argsersscan blow, 
andiplaga is applicable:to a bruife.or a wounds ©. 88 
\ >. But tho the manner and place of the hurt and ics mange biingaitin; 
astorthe: formality of the indi€tment, and it is fit to-be. done, :as-near 
the trutinas may be, yet if upon evidence it sppear to be‘another kind 
of wound in another place, if the party died of it is prea main- 
tain ‘the indiétment. j 
) @illt is: ufual to alledge the party: firiikien sestisiadbenniin jpate Dei 
Cabbie oti but.not wationp to be gated. 4 .Co. Ry: 4r. b, 
Haydon’s cate. es 
“yf. Anis neceffaty to alledge in fa2, dharthe:partpweenied tied of 
that wound, and alfo the time and place, as well of the death as ofthe 
‘wound given, that it may appear, that he died within the year and day 
| of that wound, as de qué quidem plaga idem J..S. adtune §8 ibidem ix- 
franter obiit, or de qué quidem plagé mortali idem J.%. languebat, & 
tanguidus vixit ufque talem diem anno fupraditto, quo quidem die idem 
J. Side plagé mortali praediété obit. 
» Altho as well in the indi€tment of manflaughter as nourder the 
firoke is to be alleged tobe mortalis plaga, and given feloniee, and in 
‘both cafes interfecit, “yet in cafe of murder there is fomewhat more to 
‘be laid, or otherwife it will amount but to an indiétment of man- 
laughter, and the offender thall have his clergy. 
ts 87] And the fpecial words in an indictment of murder are, 2 
* Ex malitid precogitaté: 2. Murdravit, this word murdravit 
isa word of art, and cannot be otherwife expreft, therefore murdcravit 
~ inflead of murdravit vitiates an indi€tment of murder. H. “ Eliz. 
epee Ryle’s cafe (s). at 
owmurdravit be in the indi€tment, yet if i want the words ex 
Jus pracogitaté, ene have his clergy. Dy. 224. b. 
. Mant CFF Rep. 311. a. 
_ © eAn-indi&tment of treafon for counterfciting the king’s coin ought 
~ to thew particulayly what kind of coin, wiz. groats, or fillings. 27 


be i 6 Enditement \0. but altho it is ufual to exprefs the numbers of 


Se it enor of abfluceneceiy i de indiGkn. Mi38 
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An indi@ment of high treafon for confpiring 
not only to.¢ontain the gompaffing or corny 
muft alfo fet down an overt 


act in purfuance of it, FS 
As in all inidi@tments of felony there mutt be felonice, and of treafon 
Sak SENT 
commonlaw. StamifrP.Ca94.a.0- 0 © 6 « 
But the ftatuts of 37 H. 8. cp 8th. nb ade that not oe 


pecellary. 

And therefore P16 Fac. B.R, Croke, my 2 Harts cake fh, ie 
was adjudged and affirmed in 2 writ of error, that an indiCtment of 
refcug without the words vi &¥ armis is good by reafon of this ftatute, 

‘which extends to make good indictments of felony, treafon, or other 
mifdemeanors, notwithftanding the omiffion of vi & armis, as well ag 
notwithftanding the omiflion of gladiis, baculis £9 cultellis, but this 
fkatute extends not to declarations in trefpaffes, fuits between party and - 
party, or informations for the king, »but only to indiétments. 

VIL. Douching the conclufion of the indictment. bes ral 

‘Upon anindiétment of murder, where the ftroke is fappoted to-he 
done &t one day or place, and the death at anothéer.day or place the 
conelufion ought not to be & fic felonice, voluntarie, tF ex (188) 
malitid fud precogitaté predius }. S. prafatian A, B. at the 
day and’place, where the ftroke was given, interfecit murdravit, 
this isnot good, ‘becaufe tho the ftroke isthe offenfe and caufe of the 
death, yet it is nei:her murder nor manflaughter till the party die; a. 
32 & 33 Eliz. B. R. Croke, w. 13, Fofter’s cale (u). 

But if it fuppoies the murder or manflaughter to be where the 
died, this is good, for then and not before it is murder. 4 Co, Rap. " 
41. b. Haydon’s gale. 

But the beft way is bide oriotes A. ipfun B. &e. mode €8 formd 
predi&tis interfecit  murdravit. 4 Co, Rep. 42. b. Haydon’s cafe, 

"Buti the conclulion be & fic prafatum Buapud C. (where the Greke 


only was given) modo && forma predit? interfecit {9 murdravit, tip. 


not good, psi fabs M, 328 33 Eliz. B. R, Croke, ch 
“And ifn the fame eafe the conclution be only fic die & lacs pran 


ee oe ine al pce allege re Als ; 
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death a (predittis, oi $8 Ble BR. Greke, 
Pog: Sp rapa ofc Patil alk RN 

“Regularly every indi€tment ought .to conclude contra pacem ‘diins 

regis, for that is not taken away by the ftatste of 31 H. 8..cap. 8. 
» And therefore an indi@mens without concluding camtza pacém, &e. 
is infufficient, tho it be but for ufing a trade. not being an apprentice. 
#23 Car: 3; B. R. for every offente againt a fatute is contra pacem, 
Seienght fo to be laid. 

~ But an indictment need not conclude, & contra coronam &F dignita- 
gem ojus, tho it be ufual in many indiGtments. AL, 23-Car. B. R. 

An! indictment that concludes contra pacem, and faith not domimi 
regis, is infufficient. AZ. 23 Car, 1. adjudged. ’ 

“Tf 4. be indigted for am-offenfe fuppofed to. be committed in the 

post of a former king, and concludes contra pacem domini regis nunc, 

t 18 or, is infufficient, for it mutt be fuppofed to be done contra 
pacem*of that king, in. whofe time it was committed. 

“But if'a man be indi@ed in the time of one king confra pacem domin: 
regis nunc, he may be arraigned for that offenfe in the time of his fuc- 
eeflor. 1 E. 6. B."Corone 1.78. Enditement 44. neither is the indiét. 
rig itfelf difcontinued hy the demife of the king, tho in fome cafes 

1¢ procefs be. 1 Co..Rep, 30, 31. 
© Tfan offenfe be fuppofed to be begun in the time of one king, and 
continued in the time of his fuceeffor, (as a nuifance,) it muft con- 
dude: contra pacem of both kings, or elfe it is infufhesent. 7: 3. Fac. 
B. R. Yelverton's Rep. 66. Six Fohn Winter’s cafe. 

Pe. an offenfe be alledged in the time of Q.Eliz. and the indictment 
taken in the time of K. Yames, and concludes contra pacem nuper re- 

& domini regis nunc, it feems good, and domini regis nunc but 
lufare, as well as in a count in trefpats, MM. 13 Fac. Cele n, 3. 

gton and Wilkins, (=) quare. 
“our hing the conclufion contra formam  flatuti, Catala hatiath bien 
fad in the laft chapter; T shall add fome things more, 

‘fan offenfe be newly enacted, or made an offenfe of an higher 
ies ad of Eaerlonet the indigtment- mutt conclude contra fers 
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.Tfan offenfe pais treafon, €&c. at the common 1 
clarative ad of parliament declares it fo, as the ftatute of 25 
Proditinibus, the ftatute of 3 H. 5. of clipping the coin, es - 
pealed by 1 Mar. the inditment is good with a conclufion contra fos 
mam fatuti, dr without fuch a conclufion. mt 

- But at this day the indi€tment for clip; ing, wrathing, Sc. of coin 
enaéted to be treafon by the ftatutes of 5 & 18 Eliz. muft not. 
oniy exprefs, as the ftatute requires, that it was (cau/a Jueri, / cr 99) 
but muft conclude contra formam fratuti. 

If an offenfe were felony at common law, but a fpecial able: 
liament ouft the offender of fome benefit, (that the common law al- 
lowed him,) when certain circumftances are in the fact, tho the body. 
of fuch indictment muft exprefs thofe circumftances according as they 
are prefcribed in the ftatute, yet the indictment muft not conclude, 
contra formam fratuti. ihe ee 

Thus the ftatyte of 21 Fac. cap. 27 concerning murdering of baftard. 
children requires proof by one witnefs, that the child was dead born, 
the indi€tment muft-fhew, that it was a baftard child, to bring the of 
fender within that ftatute, but concludes not contra formam flatuti, 

So by the ftatute of 8 Eliz. cap. 4. in cafes of pick-pockets, $9 
Eliz. ‘cap. 15. breaking houfes in the day-time, and ftealing to the 
value of Ss. the ftatute of 23 H. 8. cap. 1. in cafes of petit treafon, . 
wilful murder of malice prepenfe, robbing in or near the highway, — 
18 Eliz. cap. 7. in cafe of burglary, the ftatute of 4&5 Pi IZ 
cap 4. in cafe of malicious commanding, &c. any perfomto coms 
murder, robbery, wilful burning, the offenders are oufted: of the 
clergy ; the body ofthe indiétment muft bring them within the exprefs 
purview of the ftatutes or otherwife they thall oan By 
clergy, but it need not conclude contraformam fiatutis» her is 4 
ufual in {uch cafes, for they were felonies before, and the ftaturesdo, 
not give them a new punifhment, hor make them to: be crimes. of 
another nature, but only in certain cafes take away clergy. | 

But yet, if they fhould conclude in thefe cafes contra formam 
it would not vi the indi€tment, but would be’ only f 
ior tho the ftatutes do not give a new penalty, yet they t 
old privilege, when a pie ie wishin Sen:ohy Rane 
by the aét. 

Upon the ftatute of Jac. cap. 8. aulting perfons cf of clergy’: 
Se ee va, nor f 
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" agt HISTORIA PLACITORUM CORONE. - 

- firlt, I have known it held it is fufficient, that the indiétment bring 
the fact within the purview of the ftatute, tho it concludes not contra 
formam ftatuti, becaufe it was felony before, and the ftatute only takes 
away clergy. H. 23 Car.1. Page and Harwood (a). 

Yet the ufual courfe at this day is to conclude fuch an indiétment 

contra formam fiatuti, and accordingly it hath been ruled good. 7. 

~ B. R. Croke, n. 4. Bradley and Banks, but it is not there 
queftioned but that it may be good without it; fo that in thefe 
cafes, where clergy is {pecially oufted by an att of parliament, the 
indiétment is good with this conclufion or without it, but the beft 
way in thefe cafes is to follow what is moft ufual. 

If an offenfe be at common law, and alfo prohibited by ftatutes, 
the indiftment may conclude contra formam flatuti or fiatutorum ; 
thus in barretry, tho there be no dire& ftatute againt it by that name, 
yet the general ‘tenor of the feveral acts running againft it by circum- 
locutions, the indictment concluding contra formam flatuti, or di- 
werforum fiatutorum is good, and it is the ufnal form. AZ.°31 32 
Bliz. B.R. Croke, n. 14. Burton’s cafe (b), H. 9°Car.. B. R. 
Chapman's cafe (c), but it muft conclude alfo contra patem, AM. 
@Car. B.R. Periam's cafe (4). 

If an offenfe be at common law, and alfo prohibited by-ftatute, 
with a corporal or other penalty, yet it feems the party may be ins 
digted at common law, and then, tho it conclude not contra \/latuti, 
it Gands as an indi€toient at common law, and can receive only the 
penalty, thar the common law inflicts in that cafe. 

Thus an indiftment for a riot is good, tho it concludes tot contra 
formam flatuti, becaufe an Sffenfe at common iw, tho prohibited 
alfo by ats of parliament under feverer penalties. P. 5 Fac) B. R. 
Weormail’s cale (¢). ; 

(Soir feems, if perjury be committed, that is within the ftatute 
of 5. Blix. cap. 9. but concludes: not: contra formam flatuti, yer it 
bol is 2 good indi€tment at commén’ law, but notte bring hinr 

‘within the corporal punifhment of the ftatute. rf 

And yet Mich. 10° Fac. Bi R. an indiétment of forceable entry 
upon the fistuteof 3H. by tap. 9.-and Miche “9 Cart. BL R. an 
ere spat quathed for not concluding contra ifermam 7 
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tuti, Smith’s'cafe (f); yet both thefe were offenfes at common law: 
tho reftitution were not at common law in the firft cafe nor pillory’ 

and lofs of ears in the fecond, but only fine and imprifonment,’ or at 
moft fianding in the pillory, but without mutilation. ~ ce 

Regularly, tf a ftatute only make an ’ offenfe, or alter an offenfe : 
from one crime to another, as making a bare mifdemeanor to be~ 
come afelony, the indiment for fuch new made offenfe, or new" ° 
made felony muft conclude contra formam flatuti, or other wile it is: 
infuficient. ; 

And on the other fide, if an offenfe be purely at common law, igie 
conclude contra formam flatuti, it is infufficient, and thall be quathedy 
except im the inftance above given touching clergy, de quo fupra. 

And therefore an indi€tment of battery concluding contra formant ’ 
fraruti is whafficient, and fhall be quafhed. 7: 12Car. B. R. — 


n. 2. Chobmley’s cafe (¢ ). ) 
Thefe general, obfervations I fhall add touching indi€tments upotf 
ftatutes, and concluding contra formam fratuti. ot Dap, 


Altho an indi€tment grounded upon a ftatute muft conclude contra: 
Sormam flatuti; yet it is not neceffary to recite the ftatute inthe in— 
dient, unlefs it be a private ftatute, whereof the court cannot take! 
notice. Plo. Com. 19. 6. Patridge’s cafe. Dy. $47. a. 363: a. 

Altho it need not recite a general penal fatute, yet’ it muft bring, 
the fa& within the exprefs prohibition of the ftatuté, ‘otherwife the’ 
conclyfion contra formam flatuti, and the implication thercof will not x 
aid the indiétment, but it will be infufScient, 9 E. 4. 26: 5. As in, 
an indi€tment in a premumire for aiding one being a principal main- 
tainer of the jurifdi@tion of the fee of Rome contra formam fatuti, 
yet thefe words Weing coniteed te the innenree fot forth the outherisy tie: 
which ate part of the queten ofa Sees, 
inthe fatute, the indent is infest and not ated C3334 
by the conclufion contra formam flatuti, T. 20 Eliz. Dy. doe 
ibid. 347. a. fo am indi@tment upon the ftatute of 1 Fac. cap: 42. 
witchcraft, if 4. be indiGed, that exercuit incantationem, 
witchcraft, contra formam ftatuti, without faying, that ¢ < 
perfon was pined, lamed, tec. in his body, it is infuficier 
that is.a circ ce required to make it felony; but if” 
ment be, that e 1 a etente ae Arma ~ 







gs HISTORIA PLACITORUM CORONA, 
Gntentione to defteoy F. 8. this is good, tho no other event enfues, for 
the bare employment of evil fpirits to or for any intent in felomy. 
T. 24Car. 1. B.R. upon an indictment removed from St. Edmunds. 
Bury. 

And thus far sonching the forms of indictments, whétein generally 
we are to take notice, 1. That none of the ftatutes of jeofails ex- 
» tend to indi&tments, and therefore a defective indi€iment is not aided 

by verdict. 

2. That in favour of life great ftri€tneffes have been in all times 
required in points of indictments, and the truth is, that it is grown: to 
be a blemifh and inconvenience in the law, and the adminiftration 
thereof; more offenders efcape by the over eafy ear given to ex- 
ceptions in indictments, than by their own innocence, and many times 
grofs murders, burglaries, robberies, and other heinous and crying 
offenfes, efcape by thefe unfeemly niceties to the reproach of the law, 
to the fhame of the government, and to the encouragement of villapy, 
and to the difhonour of God. And it were very fit, that by fome 

_law this over-grown curiofity and nicety were reformed, which is 
now become the difeafe of the law, and will I fear in time grow mor- 
tal without fome timely remedy (/ ). 


This advice of our author would, if felony; for if no exceptions ,were to ie 
ied with, be of excellent ufe, for it allowed, but what went to the menits, 
not only prevent the guilty from there would then be no reafon .to deny 
ing, but would likewife be a guard that affiftance in cafes, where life. is con- 
» for thereby would be re- cerned, which yet is allowd ia oy petit 


oe onl pretenfe, upon which  tref ats. 
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ta Concerning procefs upon indi&tments. 


ES 
{ many cafes upon an indiétment procef of gutlaiecy lies not at 
laws mor at this day, as in an indictment of foreftallings 
228. but in an indi@tment of trefpafs the procefs is venire 
om ho and. when non inventus, is returned capias and exigent. 
But in all indi&tments of felony or treafon procefs by capias and 
Ag pales Be sommes eo Seba won shee 
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was but one capias, and upon son inventus raid aA, 
ed, and foto the outlawry. 22 4-81. 1H. 5.6.4. yon 

But by the ftatute of 25 E. 3. cap. 14. If a man be indicted before. 
juftices in their feffions to hear and determine, and be returned nom me 
eft inventus wpon the capias iffued, another writ of capias fhall iffue 
returnable three weeks after with a precept to feife his goods, and 
detain them till the precept returned, and if again mon inventus be 
retumed, then an exigent fhall iffue, and the goods forfeit, and if he 
yield himfelf upon the capias, then the goods faved. . 

This ftatute extends not to treafon, and therefore. certainly in 
treafon the exigent muft iffue upon om imventus returned upon the 
firft capias. 

And altho the ftatute {peaks generally of felony, it feems that von 
an indictment of murder the exigent fhall iffue after the firft capias, 
as at common law, and accordingly in an appeal of robbery, 8 Hy 5. 
6.6. Proce/s 226. Coron. 184. 

But it is faid, that in an indi&tment (or appeal) of ahacy chive 
thall be two capias in the king’s bench before the exigent thall iffue, 

8 H. 5. ubi fupra. Stamf. P.C. Lib. I. cap.iIs fale 61 Avo 

But at this day the procefs in cafe of an indiétment of any [19¢]" 
felony is only one capias, and then an exigent. 95] 

For this ftatute of 25 E. 3. cap. 14. as to the fecond cafe is pie. 
fit by commiffion, for the fecond capias is to be ‘returned at ‘ties 
weeks after, which may be out of term, or.after the feflion of tn 
juftices ended ; therefore guere the ufage. 

By the ftatute of 8.4. 6. cap. 10. upon appeals or indiétments ok 
treafon, felony, or trefpafs before juftices of peace.or any other hay- 
ing power to take fuch indictments or appeals, or othet juftices or 
commiffioners in any county or franchife againft any perfon dwelling 
in any other county than where the indictment or appeal is taken, 
after the filft capias, another capias thall iffue to the sheriff of that 
coynty, wherein the party indi¢ted is fuppofed to be converfant, res 
turnable before the faid juftices or commiffioners tltree months 
&c, with, a precept to the theriff to make proclamation, at ts 
county courts for his appearance at the day of the rewurn, Sa 
the exigent to iffue. upon his default, and in cafe any exigent be a-- 
Battie fo oe otherwife to be holden for none. 
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oe IA PLACITORUM CORON. 
But if the party*were converfant in the county where he is in 
died at the time of the felony or treafon committed, the procefs to 
= as was at common law. 

A provifo not to extend to the king’s bench nor Che/fter. 

By the ftatute of 10 H. 6. cap. 6. the fame procefs is ireéted upon 
indi€tments of felony or treafon removed into the king’s bench by 
‘certiorari, ‘or into any other courts. 

But as to indictments of felony or treafon originally taken in the 
king’s bench, they are not witlin thefe ftatuies, but by the fatute of 
6 H. 6. cap. 1. there is fpecial provifion made, that before any exigent 
awarded the court fhall iffue a capias to the theriff of the county, 
where the indictment is taken, and another to the fheriff of that 

. county: whereof he is named in the indi€tmemt, having fix weeks time 
or more before the return, and after thefe writs returned the exigent to 
iffue as before. 
‘ [196] Upon thefe ftatutes, little effect hath been obtaind, for if 
the ‘party were converfant in the county where the felony 
» or treafon was committed, (as indeed he cannot be ctherwife,) then 
she may be named of that place where the fact was committed in the 
indi€ment; and then the procefs is to go, as at common law before 
the ftatutes, and this is the ufual courfe at this day, that if the felony 
be committed in 4. in the ey of B. the indi&tment runs only, 
quid J. S. nuper de A. in com’ B. predif?’ hyenas the indictment i is 
taken). - 
_ © And upon the-faineitdafon.it is, if 7. §. be indicted in the county 
Pat of B. for a felony there committed, and the indictment runs thus: 
wl S. nuper de Asin com’ B. alias JS. nuper de D. in com 8, there 
m ‘hall no procefs go to the thetiff of S. becaufe ‘that addition is only 
the alias Uitlis. which is neither material nor traverfable, and there- 
te procefs thall iffae only in the county of B, where he is indicted, 
ge no capias with proclamation, in the county of S) and the fame 
enere an appeal. 12.4, 1a, 
Af F. 8. be indicted in the county of B.in this manner; J. 
Mi in com’ B. nufer deC: incom’ D. the ‘capias Swe only i in nd 
county.of B. for there the indictment fuppofeth him a@ually con- 
verfantiat the taking of ‘the indi@ment; but if the indi@ment runs 
i thus: J. S. auper de A. in com? B. muper de C. in com’ D. in this 
_. eaferthere thall go a capias not only into the county of B. where he is 
a, ve but wpon the retumn theteaf, (if it be before commiffioners,) 
eae a ¢a- 
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: upon an indiGment originally found there,) one tapias to one 


fheriff, and another to the other theriff according to the flatutes of 8, 


10 and 6 Hen. 6. above-named, becaufe he is not named de“A. in” 
com’ B. but ‘nuper de A. in com’ }. and nuper de C. in com’ D.. 
and not with an alids didfus, as in the former cafe. 30 brn 6. Pro 
cefs 192 (h). 

If a man be indiéted by the name of J. S. nuper de A. in com Or. 
tri@, the fecond capias with proclamation fhall be awarded to the 
prince or his lieutenant, 31 7. 6.11. and the like to the’) 
bithop of Durham, or chancellor of Lancafter. a 197 ] 

There was a very fharp, yet ufeful ftatute, 2H 3. capo. 1 Tf 
“ any perfon make complaint in the chancery of any felony’or riot 
“* committed, and that the offender fly or withdraw himfelf to the 


“ intent to avoid execution of the common law, ‘a bill thereof fhall . 


“ be made for the king and deliverd to the chancellor, who, (if he 
* be duly inférmag, that fuch bill containeth truth,) hall, at his dif 
“« crétion, grant a capias to the fheriff of the county where the of- 
“ fenfe is committed, returnable in chancery at a certain@ay ; and’ 
« jf the perfons yield themfelves to the fheriff, they ‘fhall be com- 
« mitted or baild, as the cafe fhall require, and it {hall be comtnanded 
* to inquire of the fact, and thereupon to be done as the law re- 
“ quireth ; but if they appear not, then a writ of proclamation to 
“* jffue to the fheriff returnablein the king’s bench, by which ir thall 
be commanded, that he make proclamation in two cotmties, that 
“ the parties appear in the king’s bench to anfwer the matters an the 
“ pill, (the fubftance whereof is to be recited in the writ,) upon 
« pain to be convict of the offenfe, and if they come not at the day, 
“ to ftand attaint, and if they come then, the fact to be taquired of 


* as above. 


« Provided that the fuggeftion of fuch riots be teftified to the Ellis 


“ cellor under the feals of two juftices of the peace and the theriff 
“ ook Be coup orem we eel granted, the fubftance of the’ 
Pui wept ine writ adapt and alfo in the ¥ ioe. 
tation.” ‘Like provifion for the counties palatine. 
"age is marked a8 an’ obfolete {tatute, but 1 know n6 Ps 
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16 Car. ae cap. 40. Stay Saree ‘pty , 
\ thefe ftatutes, for the chancellor hath no power to hear and determine 
“Ghe offenfes, but only to grant preparatory procefs to bring them in 
to anfwer according to law, for they are to ve praceniea againt by 
indi€ment, if they appear. 
Yet this ftatute hath not been, that I know of, put in ure. 
by 8) 1. Becaufe it feems doubtful, a it extends to murders 
or Mebberies, unlefs accompanied with a riot. Fre ig it is left to 
- the difcretion of the chancellor to iffue the sti - Becaufe fo 
many things previous to the procefs are required, as bill, certificates, 
probable evidence. 4. Becaufe it takes up fo much delay, that they 
may as foon be taken up by the ordinary way of indictment and 
‘procefs ‘of outlawry. 5. And efpecially, becaufe.in fuch cafe the 

. warrant/of the chief juflice or any other judge of the king’s bench, 
upon oath made touching the offenfe and the offenders, reacheth all 
parts of Eng/and. 6. Becaufe it is fo feverc, for an innocent perfon 
may be convicted upon default of appearance, and yet have had no 
hotice; but in cafe of an outlawry, tho it be an attainder in itfelf, yet 
fmall exceptions are commonly allowed to the procefs or return, and . 
fo by writ of error ufually and calily reverfible, and the party put to 
plead to the indi&tment, 

But certainly it might be of great ufe to bring 7m and punifh noto- 
riots offenders, if iffued difcreetly and upon great occafions; provided 
the parties were firft indicted by the grand inguett. ; 

_» Now, for the farther declaring the bufinels of procefs upon one. 
ments of felony thefe points are confiderable. .1.) Who may iffue 
procels of outlawry. 2. Againft whom it is to be iffuedyin telation 
to principals and acceflaries,, -3..What the tenor of the exigent and 

f; joulawry. 4. What the effeat or confequence of either. 5. How 
angled either by difcontinuance,, ; iuperfedeas, on, ettor. 

» TAs to the firft of thefe, ageiclty who may ay wea by capias 

and ‘ewigent. 

. "he court of king’s lid Asahi: Saparseord ent originiii!; 
sateen tie x moet cog a iffue procefs 
of capias and exigent into any county of England upon a nen ¢ff in- 

‘ventus returned by the {heriff of the county, stone hp is indited, and 

: Lgacras’ that he is in fome other county. . 
 Juftices of gaol-delivery regularly cannot iffue a capias or 
> bagel | eigen, becaufe — is to deliver the gaol de 
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flentibus, fo singin brie ass ssi) ith, 
d in cuftody already ; sin oan ‘nih ca ae 
uftices of oyer and terminer may iffue a ¢ ias or vexigeny 
proceed to the outlawry of any perfon indicted before them, | 
to the theriff of the fame county, where they hold their feffions at 
common ‘law: - agli yall 

But by the ftatute of 5. F. 3. cap, 11. they may iffue procefs of ca 
pias and exigent to all the counties of England againtt “perfons indigted 
or outlawed of felony before them. *, 

Juftices of peace may make out procefs of outlawty upon og 
ments taken before themfelves, or upon indictments taken “before 

fheriff, and returned to the juttices of peace by the ftatute of 
cap. 1. but the power of the fheriff to make any procefs u upon. indi 
ments taken before him is taken, away by that ftatute. 

The procefs to the outlawry, viz. the capias and exigent mutt be in 
the king’s name, and under the judicial feal of the king appoi ; 

that court that iffues the procefs, and with the te/e of the ae 
_tice, or chief judge of that court or *feons.” ‘ 

A man is fied by inquifition “before the coroner, queret Ki e 
can by law ‘make ont procefs of outlawry ; videtur gids Se. 374 
47. B. outlawry 38. 

II. Againft whom procefs of outlawry fhall ifue upon ‘ata 
ment, 

Altho in civil aétions between party and party regularly a 
ot exigent lies ay § againft.a lord “Of patliament of England, sot 
Aecular or ccc lefiattical, yet in cafe of ani ingiftment for ‘freafon or!) 
felony, a, or bat for a trefpals vi S arnis, asan affault OF ridt, 

* Procels a outlawry thal! iffue againt @ pect the realm , for the ‘fait 

is for the king, and the offenfe 1s a contempt gainft im: ! And Hist i 
y fore, if a refcue be returned againft a peer, 1H. 5. oe ote 

paliament be convict Of a diffeifin with force, H. 32 Bitz. 'B. 


Crake, n.9. Lord Stafford’s cafe (i i} or denies his deed, te 
bia be found again him, WM. 38 & 9 Eliz. B. RS 
eaaee }. the eat] of Lincs gln’s cafe ‘GN a capias ra fine 
exig ’ “ king is to fev's fine, and the fa me reafor 
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In an appeal by writ again principal and acceffary, ‘becaule the 
writ is general and difting uitheth not which i is principal and which 
accellary, the procefs by capias thal go againft them all; but if the 
defendants make default, the plaintiff in the appeal ought to declare 
which is principal and which acceflary before the exigent iffues, and 
then the exigent. thall. go only againft the principal, and if he dif- 
tinguifheth it not, but prays an exigent againft all, he is concluded to 
charge any as acecffary. 

» But in an appeal by bill or an jndi€tment, the bill or indi&ment 
declares which is principal and which acceffary, and there indeed the 
proceis by capias is againft them all, but when it comes to the exigent, 
the exigent fhall iffue only againft the principal, and procefs continue 
by capias infinit? againft the acceflary, till the principal be outlawd, 

and then an exigent to iffue againft the acceflary, becaufe then the 
principal is attaint by outlawry; and if the acceflary appear upon 
the capias, he thall be let to bail, and have idem dics by bail till the 
procefs be determind againft the principal, and this was the common 


aw, but farther fettled by the flatute of Ve/im. 1. cap. 14. 2 Co. In- 
_ fit, p.AB3. and Stamf. P.C. Lib. Ul. cap. 11. fal. 69 §F 70. 


If A. and B. be indicted as principals in felony, and'C. a8 acceffary 
to them both, the exigent againft the acceflary fhall ftay as before, 
till both be attainted by outlawry or plea. 40 d/iz.25. @ 7H. 4. 
36. b. for it is faid, if one be acquitted, the acceffary is diicharged, 
becaufe indicted as acceffary to both, and therefore fhall not be put 
to aniwer till both be attaint. 2 Co. Jn/fit. 183. Plowd. Com. 99. 6. 


“ dubitatur ; for tho C. be acceffary to both, he might have been in- 


b or] diGted as acceffary to one, becaufe the felonies are in law 
feveral, but if he be indicted as acceffary to both, he muft 
be prov'd fo. 4 Co. Rep. 44. 4. Vauxe’s caic. 41. b. Waites cafe, 


2:00. Inftit. ubi_fupra; but vide 9 Co. Rep. 19, « dat Sencher’s 


cafe contra per totam Curiam. 
Nota the diverfity feeins to be between an acceffary to two princi- 
palsin an appeal, there he dhall not -be convict, if hp be only “Se 


_ eeffary t© one; but if 4. and B, be indicted as principals, and C. be 


-jndiGted as an acceflary to both, fd te dnl aileacg i Best 
‘fhall be conviéted, becaufe the king’s fuit 5 quere 8 H. 5. 6. b 
ile lig. el test Seer ~~ 
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adtus; a appear in court at the return of the exigent and plead, and 
is bailed’to. attend the trial, and then make default, the inquett fall 
not be taken by default in any cafe of felony, either upon an indi€&ment + 
or an appeal, tho it may in other cafes, but a new capias, and after 
that an exigent fhall iffue, and a capias againft the bail. 19 £. 3. 
Exigent 10. 

If an exigi facias be delivered to the fheriff, and Rares are but two 
county-courts before the return, and the fheriff return the firlt and 
fecond exaé?us &9 non comparuit, and that there were no more county~ 
days between the delivery of the writ to him and the day of the return, 
there may iffue a fpecial exigi facias with an allocato comitatu, if ithe - 
prayed, after the return, and before any new county-day be paft, but 
if any county-day be paft between the laft of the former spi -days 
and the return, no exigi facias thal ifue with an allocato comitatu, but 
an exigi facia’ de novo, for the demand of the party mult be at five 
county courts fucceffively held one after another without any eounty~ 
court intervening, 22 E.3 11. a. fo if after the fecond exaffus the'dt- - 
fender render himfelf and finds mainprife, andat the day of the return 
makes default, exigi facias with an allocata comitatn thall iffue, ‘be- 
caufe three county-days intervened, but a new exigent anil 2 a t rel 

‘ capias againft the bail, 22 E, 3. ubi Supra, and 32 E. 3. 
Exigent 14. 

And therefore in London, where the holding of the wtp n 
certain, no exigi facias thall iffue with an allocdto hufling’, becaute ith 
court cannot take notice of the fet times of holding % as they may of 
‘the times of hal ding the county-court, 21 £3. 35.5. 47 B.3 
Exigent 11, butvide contrarium at this day an allocato JInying’, iy 
19 Fac, B, R. Archer and Dalby (1), where i it ‘was agreed, th 
exigent iffues in London, and they begin in hufting de placito terres 
(as they say) they, fhall proceed ingot at that hullings ¢ ta ioe / 
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- dam juratam thal iffue, and if he be not taken, an ekigent, vide 26 
Af]. 51. Corsn. 196. and if he appeared upoa the exigent and then made 
default, an exigi facias de nove thall iffue. 16 Af. 13. 

But, ifupon the capias or exigent the theriff returns cepi corpus, and 


at the day hath not his body, the theriff fhall be punithed, butno new 


exigent awarded, becaufe in,cuftody of record. 30 Affix. 23. but if the 
Party be returned outlawd, theprotefs thereupon is 4 capias utlegatumt. 

And that I may fay is once for all, as well this procefs of capias ut- 
legatum as all other procefs upon an indictment, and generally all prow 
eels for the king are with a non omittas propter aliquam libePtatem. 

And therefore, by virtue of thefe proceffes, the fheriff may enter 
into any liberty to execute the fame. 

And ifthe party be in his own houfe, or in the houfe of any other, 
if the doors be fhut, and the theriff having given notice of his procefs 
demand admittance and the doors be not opened, he may break open 
the doors and enter to take the offender. 5 Co. Rep. 91. b. Semayne’s 
cafe, & libros ibidem. 

[203] Nay farther, if a party outlawd be in. a honfe, and the 
door be refufed to be opened, the conftable, or any other per- 

fon in purfuit of the felon, thay break open the doors and apprehend a 

. petfon outlawed or indigted of felony. 

The return of the outlawry muft be certain. 

Kt mutt thew where the county-court was held, and in what county, 
therefore ad comitatum meum S. tent. apud C. and fays not in comitatu 
preditio or in com’ S, is erroneous. 11 H. 7. 10. a. dubitatur, 

The like if it be ad comitatum meum tentum apud S. in com’ Somers’, 
and fays not ad comitatum meum Somers’, or ad comitatum Somers’, 
without faying ad comitatum meum Somerfet. P.1. Fac. B. R. ad- - 
ae = Whiting’s cafe (m). 6 H.7. 15. 5. 1 A, 10. a. 

yet in that cafe at the defire of the king’s attorney, ih cafe of 
‘an outlawry of felony a certiorari ifued to the coroners to ¢ertify the 
es sae according to a like pre- 
in the time of EF. 4. 7.3 Car, BR. Pluan’s cafe (1 ),~+ ow: 
-fheriff muft return the diy id yeat af the bing to evety 


esti 


Ifthe day sed Jr ofthe Ving be Salevia the 1, 2, eo 
© i gam na anes itis erroneous, and thall not be 


pthem: Mae 
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M i+ 6 Jue B. R. Cac 
eh f0F Me HET os, 
. Soif it be anno regni danine rgine without fusing Kiiabae, a0 


domine Elinabethe without faying regine. P.7 Fac. C. B. Burford’s is 


cafe (p) anid Brandling’s cafe (q), or aano regni domini regis Facobi 
without faying regni fui Anglia, for the year of England and Scotland 
differ. H. 7. Fac. Pen’s cafe (+), {0 if there be lefs thana month be- 
tweeen the firft.and fecond exaétus. H. v3 Fac. Bu R. Taverner's 
cafe (5). 


Ad hufting tent? apud Guildhall civitatis London without faying « de 


communibis placitis is erroneous, becaufe they have two 
huftings, onede communibus placitis, another de nee [204] 
6 He1.15. 6 A. 7. 10. a. 


ae ge 


’ 


So if an exigent be againft 4..and B. and the: return is primo ewal?i : 


Sucrunt & non comparuerunt without faying ncc éorumaliquis comparuit, 
it is erroneous. H. 13 ‘Fae, B. R. Taverner’s cafe adjudged (1), 


Sepius alibi. 


If there be t®&o'eoroners in a county, the calling upon the enigase 
may béby one of them, and likewife one alone may give cindegent ; 


of outlawry. 14 H. 4. 34. 6. per Hankf. 39 H. 6. 40. 4. att 
But it feems the return muft be by two in minifterial agts. 4H 
4. 34.6. 39 H. 6. 40. d. 
The name of the coroner muft be fubferibed sto:the iiigceaat 


outlawry at the quinto exadtus. M9 Car. By R. Ethrington’s.cale ~ 
upon an outlawry of felony, and it muft be fubfcribed alfo by the _ 


name of their office 4. B. and C.D. coronatores, wilels in London, 
where the mayor is cofoner. 17. 13 Fac. B. R, Earle’seale(u). P. 
17 Fac. Croke, n. 11. Garrard’s cafe (#y. 
The fheriff’s nanie and office mutt alfo be fubferibed to the retwm 
of the exigent, e.g. A.B. armiger, vicecomess i 
IV. “As to the effect of the exigent orvoutlawry in ‘sudan iidadg ia 
* 2. As to the exigent the very-iffuing of the writ of exigent in cafe of 
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naa ‘relies ifvinide, apes! the exigent be. well: awarded, tho 
the writ of appeal be abated, the forfeiture of the goods by the exi. 
setae soe: ASE. 3. 17. by eed P.C. Lib-Ml. cap. 22. 
wre tho the collate be neverfed for not ja law a in, fad, as if. 
the party were-imprifond at the time of the outlawry and: after the 
exigent; whereby the outlawry is reverfed, yet the exigent be- 
[20 5); ing well awatdedithe forfeiture of the goods ftands. 19 £. 3. 
Forfeiture19. 30H. 6. ibid. 31. 
* gAnd ‘theréfore a fpecial writ of error Jies even upon the award of 
the exigent for the party fo put in exigent or his executors to reverfe 
the award ofstheesigent, if it were erroneoufly.awarded for error in 


. lew or error in fad. AZ. 33 & 34 Eliz. B.R. Marfhe’s cafe ad- 


judged, cited in Foxley’s cafe, 5 Co. Rep. \1ke a. but not without re- 
verfal by writ of error. Jbid. _ As if he wereim prifon, or beyond 
the fea, or hada charter of pardon before the exigent awarded, and 


» theréupon the very award of the exigent hall be ‘reyerfed, and the 


party reflored to his goods, and:fo it is for matter.of law, as if the 
‘exigent (Mued againft the acceffary before the principal attainted. 
Stamf: ubi fupra. 

_» Bit the avoiding only of the outlawry avoids not the exigent if well 
awarded, nay altho the party render himfelf after the exizent awarded, 
‘and plead tothe indiGtment, and is found not guilty, yet the forfeiture 
by the exigent ftands in force. 22 Afiz. 81. 

| Therefore it is necefflary for a party outlawd in felony to bring his 
writ of error {pecially tam im adjudicatione brevis de exigi facias, quam 
in promulgatione utlegaria; for tho the outlawry be reverfed, it doth 
* not reverfe the award of the exigent. 


' » But error in the exigent is caufe to reverfe the outlawry, and error 


in the appeal or indi€tment, upon which the exigent is awarded, is 
aul to réverfe both outlawry and exigent.” 

_ >» But without a judgment of reverfal in a writ of error she forfeiture 
by the exigent awarded ftands, tho the indiétment be quathed.or the 
-appeal-abated, bacaufe the king’s title dsing of tecowh mplt be avakie! 
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panpameri ak civ fore sor te 
fo the oudlawry gives ie forfei or lofs of the lands of 


outlawd, viz. in cafe Of outlawry" of treafon his lands are forfeited ‘ ae 


the king, of Whomfoever they are held, and in cafe of | 
of felony ‘to tht lord by efcheat, ‘of Whom they are immedi 
holden. el 

But it muft be remembred, that the bare ‘eigient of outlawry by 
the coroners without the return thereof of record is tio attainder, “nor. 
gives any efcheat. Co. Lit. §. 197. fo. 128. b. 28 Affix, 40% © % 

But it muft be returned by the fheriff with the writ OP enigi fits 
and the return indoried. vga 

And therefore, if there be'a quinto exaétus, and Whisper ede 
cf per judicium coronatorum, but no revurn thereof is made, there lies - 
a writ of certiorar? to the coroners’, 9 A. 4.1. 6. 36 A 6. oa BL 
Dy. 223.'a, or to the theriff and coroners, Regi/fer 934. a. 3898. S 
14. 6. vide Dy. 317. a. to certify the outlawry into the king’s bench, 


ee 


but this is only either to ground a charter of pardon upon it, 9 A 4a. 


7. b. or tovamerce the fheriff, where he retutned:only a quarto exachus 
eae it was guinto exalus, 36 H. 6. 2% b. but of wharieffe@it ni 
otherwife, there feems diverfity of opinions: I think as followethi® - 

1. That it doth not difable the party to bring an action, eeailad 
relation to party and party it ftands as nothing, till retutned by the 
fheriff. Mich. 14 & 15 Eliz. Dy. $14. a. Putterihiam’s Gale. >” 

2. That confequently, barely upén fuch’a return of an outlawry 
upon a certiorari, without the writ of e#igent indorfed and’ returned! 
together with the certiorari, it feems'no writ of _—— — a the 
lord; quere. 2 

3. But if the writ of certiorari be direfted to the’ theriff _ cov 
ners, and the writ of exigent be extant in court, ‘and they return this 
outlawry, poffibly this may be a fufficient warrant to enter it of a re- 
cord, as a return upon the exigent, for the king’s advantage, and to 


iffue upon it a capias utlegat’. 38 E. 3. 14. b. to have the gc =) 







Dey & 15 Eliz. Dy. 317. a. Co. Lit. fol. 880%. BT 
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toy HISTORIA PLACITORUM CORONE. 
(= gaincrianeigt pig and that which gives the coroners 
fuch a cafe to give judgment.of butlawry. 
And it is not like the cafe, where there was once a writ and re- 
outlawry, and the record finee loft, for that upon circum- 
a jury upon the general iffue may, find aerecond, tho not 
in evidence ; but herg the writ was never in truth indorfed nor 


ae. Bat if the writ of certiorari were dineded to the coroners alone, 
tho it may be @ ground to caufe the fheriff to, mend his return and 
gaake it according to the,truth, yet the certificate of the coroners wi! 
jot make a record to intitle the king or lord to.any thing without the 
‘writ of exigentiextant, andthe return upon it amended by the theriff, 
without the exigi facias and the return of the outlawry upon it, 
»  "Wthink there sis ncither difability, forfeiture, mor efcheat, and thgefore 
 P.® Fac. C. B. a certiorari {hall not be fomuch as granted to the 
‘eoteners to remove an outlawry after the parties death. Sir ‘ohn 
Fit’s cafe. 
» M. Touching the avoiding of the outlawry, .it is to be done either 
aby pleaor by writ of identitate nominis, or by writ of etror. 
1, By plea, where the record of the outlawry is not avoided but 
_ gmaile good againft another perfon, as where the outlawry is agair.{t 
* (F-8. de B, and the party taken upon it is another perfon of anothe: 
‘addition, as, F. 8..deC. or FS. junior, ec. vide 19 H. 6. 58, a. 
oe 16..¢. 20 H.6. 19. a, . 
. 2. By writ, of identitate nominis, vide F.N.B. 267. 20 E. 3. Brief 
1683. 14H, 4, 27. a, 
$, By writ of error, for it is a judgment of record and muft be 
.ayoided by record, 
»oieThe errors affignable are either errors in law, whereof before, or 
-¢rtors in fa&, which are many, as if the party outlawd were an 
[208] infant under fourteca years old in cafe of felony. Dy. 104. b. 
3H. 5. Utlegarit \\. 
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view of asia toa Foo : ‘ 
1. if ia wlag dans men i beyond the ‘i 
luntarily, or upon his own cecafions, and not in the king’s ferview:. 
before any exigekt awarded, tho after the indi€tment, and ‘then “att” 
exigent is awarded, and the offender being beyond the fea is snes 
for the felony, he may affign it for error. Ne 
2. But if after the exigent awarded upon the indi€tment ottteleiip, 
then he goes beyond the fea voluntarily’or upon his own octafions, 
and being fo beyond fea is outlawd, he fhall not avoid it’ by fuck: 
being beyond fea, becaufe the exigent awarded gives him notice of 
the profecution, and by fuch a means he may avoid his convidtion by 
ftaying till all the witneffes are dead. vain 
3. But if primd facie the error in that cafe is well affigned, by 
alleging he was ultra mare tempore promulgationis utleparie, and if he 
were in the realm after the exigent iffued, it thall come ix by the plea. 
of the king’s attorney to fhew it. i 
4. But if he were within the realm at the'tiine of the ¢xigentliffued), 
and went beyond fea upon the fervice of the king ot kingdom, and. 
then is outlawd’béing beyond fea, this outlawry fhalbbe‘teverfed, and 
if the party allege generally, that he was u/tra mare tempore promulga= itt 
tionis utlegaria, and the king’s attorney reply, that he was in Engh 
. tempore emanationis brevis de exigi facias, it is a good replication 
the pliintiff in the writ of error to allege, that he went ‘out 
the exigent and before the outlawry pronounced upon the Shah 
command or fervice, and thew it {pecially, and fo confefs ahd ral 
the plea. 
And it is to be obferved, ‘that altho the death of the king 
doth not difeontinue the indiétment, yet the king’s death 209)” 
pending the protefs and before the outlawry difcontinues the Ft 
and this is not aided by the ftatuce of 1 B.6. cap. 7. — 
Upon a writ of error upon an outlawry i in felony, the soon 
f omnibus ea tangentibus is removed into * 
ich, wherein tiefé things are obfervable. Heicys 
1. That che party oudlawd muft render bimfelf in alts, % a 












cuttody 1 ' i to the bar, and when he is 
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* ot The eiiipielions cael og avharte idan 
‘indi&ment, procefs, and return, and outlawry, he is then to affign 
his errors in perfon, and a day is given to the king’s attorney to re- 
ply tohim, and in the mean time a /cire facias to the lords mediate 
_and immediate is to iffuc ercturnable at fifteen days ad audiendum 
errores.. 

.3.1f any lords do appear, they may plead to the errors; if the 
Aheriff. return there are no lands, &c, then the court proceed to ex- 
ainine the errors. 

‘4, The outlawry being emcifod he is put to anfwer the indi€tment, 
and may plead to it, and be tried at the king’s bench bar, or the 
record may be remitted into the country, if it were removed into the 
king’s bench by certiorari, with a command to the juftices below to 
wast by the flatute of 6 H. 8. cap. 6. de quo fupra, p. 3 


, a= 





wi 
FF iQ 
f 


[210] CHAP. XXVII: ' , 
' Touching certiorari out of the king’s dominions. » 


‘tT " NHO a writ of certiorari be not properly or direétly a procefs 
upon, an indictment, yet it has relation to it, 2nd in order 

to the full underftanding of the pleas of the crown is neceffary to be - 

. ” "The “King’s bench is the fovereign ordinary court of juftice in 
~caules criminal, and therefore may iffue a certiorari unto inferior 
_juftices to remove. indi€tments or appeals, and that is done for feveral 
Foie 

“1. Sometimes to ‘confider and determine the validity of indiétments 

ade quath or affirm them, as there is cauife.._ 

7 . Sometimes to have the prifoner c or offender tried ie at the bar, 
= y.mifi prius before the king’ s jultices of of the co 
sae oe. Sometimes to examine, and afirm. on F 

ents given by inferior judges, 

* “yo baye. the record removed by ae 
_ error, quod coram ‘wobis refidet, tho it eas rdis 
by writ of error. 

i 4. Sometimes to plead the king’s pont ec, 

: 5. Some- 
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5 Sémetimes to iffue procefs of outlawry againft 
thofe counties and places"whiere the procefs of inferior : 
reach them, =” rig Spe 

Tho this be ufual to remove records of indi®tments. by calla. 
yet the chancellor may deliver an indi&tment removed before him, or. 
the juftices of peace, or other commiffioners of oyer and termtiner or 
gaol-delivery may deliver indi€tments taken before them manibus 
propriis without writ, and fuch a record fo removed, and ayrecord 
made of if removes the record. no iS oo 

If there bean indi&tment to be sedioved and the party -be in‘euf- 
tody, it is uftial to have an Aabeas corpus to remove the pri- fa: : 
foner, and a certiorari to remove the record, for.as'the cers * ] 
tiorari alone removes not the bédy; fo the Aabeas corpus alone’ ie 
moves not the record ‘itfelf, but only the prifoner with the caute of 
his commitment, and therefore altho upon the Aabeas corpusand the 
return thereof the court can judge of the fufficiency or infufficiency 
of the return-and commitment, and bail or difcharge, or remand:the 
prifoner, asthe cafe-appears upon the return, ‘yer they cannot,on the 
bare return of the habeas corpus give any judgment, or proceed upon 
the record of the indictment, order, or judgment, without: the record 
itfelf beremoved by certiorari, but the fame flands dm the fame force 
it did, tho the return fhould be adjudged infufficient, and the party 
difcharged thereupon of his imprifonment, and the court! below ‘Ymay 
iffue new procefs upon the indictment, tho it be otherwife in anAabeas 
corpus in civil caufes, for it is a_/uper/edeas, and clatith up be: reuri 
of the inferior court in Civil eaufes. 

By the ftatute of 1 &9 2 of P. & MZ. cap. 13. sssdeieagicae 
tiorari to remove a prifoner or a recognifance ought to be figaed with 
the proper hand of the chief juftice, or im his abfence by one of’ the 
juices of the court, out of which it iffues. 

By the ftatute of 21 Fac. cap. 8. all certiorari’s tosembveiiealid. 
siinin ‘ethas Daoneed the peace, fhall be deliverd at the quarter 
, and the party indi&ted thall become bound 9 
ficient fureties in ten pounds to the profecutor, with condition to 
ay him fuch charges as the jultices of peace fhall aflef,, if ; 
be conviéted, shee ne te hes of peace may pete ieee 
A certiorari may iffue to the jultice! of a county wi 
sea of tn cng fof od ances GN ¢ them, 
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and muft not ‘be directed to the chancellor of Durham, ce. or war- 
den of the cingue ports, for now by the flatute of 27 H. 8. cap. 24. 
‘all commiffions of the peace, gaol-delivery, oyer and terminer, Fc. 
are tobe miade in the king’s name, anc thefe juftices in criminal 
~_ _ 4 caufes are immediatety fubje& to this court, as other juftices 
[212] of like nature elfewhere are; and if they return a privilege 
@f the'county palatine or cingue ports upon the certiorari, it fhall not 
be allowed, but an alids certiorari thall iffue;with a precept to pro- 
duce their charters, by which they claim fuch exemption, P. 43 Eliz. 
BOR. Rot.119. T. 8 Car. B. R. (a), and M. 8 Car. B.R. (1) 
upon an indiétment of fodomy in the:cingue ports. T. 1653. Rutabie's 
cafe upon an indiétment of murder in Durham (c). 

A certiorari iffues bearing teffe the laft day of Trinity term to re- 
move all indiGiments againft 4. and B. returnable tres Michaelis ; at 
the quarter-feffions it is deliverd, and then an waren is found 
againft 4. B. and C. 

‘Ruled 1. That tho the delivery of a certiorari fupertedes the pro- 
eceding upon an indictment, yet it doth not hinder the taking of an 
indi€tment after the delivery of the writ. 

» gv Altho the indi&tment be taken after the tefe of the certiorari, 
and before or after the delivery thereof, yet all {uch indi€tments againft 
A. and B. ought to be removed, and the juftices below cannot pro- 
ceed upon fuch indictments to trial, judgment, or execution; and if 
‘they do, it makes their proceedings erroneous and void, and likewife 

-fubjedts the juftices to.an attachment for the contempt, whether they 
proceed at the fame feffions, or a private feffions after. 

3. That fuch a certiorari to remove all indi€tments againft 4. and 
iB. removes all indi&tments wherein 4. or B. are indiAed either alone 
oF together with any other perfon, “AZ. 22-Car. 1. BR. -Orfener’s 

cafe (d) adjudged. 1 R. 3. 4.6. 6.7.16. & 

» MA. B. and C. are indiGed (fappofe for a battéry),’ruled, 1. Tho 
-Avalone tenders fecurity for the cofts, it is fufficient within’ the fta- 
tute, and the:record ought to be removed into the kétig’s 
Gf the indiétment be at a private feflions, this indi€tment ought to 

iret into the quarter-feffions, yet the ee es 


Ce) Tp Tie ei aR. A. 395. wei sone iS: cheagts 
te RA 
Pik fpn ert p. 467.408 la : seat 2 


. . “the 








‘ 










ee ee ene eee 
: x ty; « We ie ~ <a ae ae ©, oy Pe 


ance of the writ and the tender of the poaiiear a 
the quarter-feffions. AZ. 165%. B. Ry adjudged. ak 
*Nota, T. 15:Gar.\. By R. in Hancock's cafe thiefe points . 
fulved. ‘1, ‘That if many are indi@ed, and one only. tenders fureties 
si the cofts upon the ftagute of 21 Fact it is fufficient., .. ms 
. Ifthe furety be fufficient as to 10/. that is. a fufficient mee and 
aes to be allowed by the juftices of peace. 5 4 a i 
3. A femegovert is not within the ftatute of 21 Fat. to find etl q 
4. If a certiorari fue and ought to be allowd, the proceéili x of 
the ae after is conam non judice, SOE sicily” 
. Tt wasrefolved 44, 4. Gar. that the removal.of an indiGujent of 
forceable entry by tht profecutor is not within the flatute of 21 Fac. 
And fo note a difference between a writ of error anda certiorari, the 
former is a./uperfedeas to the iffuing of execution from the time of the, 
delivery of the writ.till the day of the return be paft, but then. if the 
plaintiff proceed. not to the removal of the record, execution fhall be- 
granted for his delay; but a certiorari isa /uperfedeas from the time of 
the delivery thereof for ever, alate a procedendo fluc. 21H. 6. Ss, 
Dy. 245. a 
If .at the Selbeps of the peace an indictment of Samasbde entry a 
and. reftitution be awarded, and after the feffions and. before reftitution 
actually made a certiorari js delivered to one juftice of peace, before 
the ftatute of 21 Fac. it clofed up their hands,vand no reftitution thal 
» “be awarded, but the juftice ought to make a Supehfedeas thereupon... tie 
And it feems the fame law {till remains ag this day upon inditments 
of forceable entry found at private feffions, becaufe,the juftices make 
execution thereupon before any quarter-feffions come by virtue of the: 
ftatute of 8 Hl. 6. cap. 9. and if the certiorari fhould not be obeyed, it 
would be fruitlefs. 
If 4. B. C.and D. be adiually indigted i in one indiément for one 
offente, anda certiorari be to remove all, indictments againtt fe $ 4] 
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¥ ie: and D. oe ae 
pa pill, are feveral indi€tments and feveral offenfes, 
the record is in the king’s bench visually, and truly as to 4. 
B. bat as to C. and D. the record remains below. 
it if the juftices per mans fuas proprias deliver the bill into court 
gainft all of them as they may, then if a record be made of that de- 
jery, the indictment is entirely removed againft 7. B. C. and D. 
: becaufe 1 not done upon the writ of certiorari, bpt per manus Juas proprias : 
But otherwife it is, where the offenfes are feveral, and the indictment 
againtt #, and B. is removed by writ, and by a return indorfed upon 
the writ, for then that fingle indi€iment, that concerns 4. and B. is 
removed, and mot the others, where ‘the offenfes are feveral, and 
feverally charged. 
* Bat as I faid, if'there be one indictment againft 4. B.C. and D. 
for one murder or burglary, another againft the fame perfons for rob- 
bery, and a “third againft the fame perfons for a rape, a certiorar to 
remove all indigtments againft 4. and B. removes all thefe feveral in- 
diGments agaitift 4. B. C. and D. for tho im law each of them be 
féverally 2 felon, -yet inafmuch as they are jointly charged they thall 
be all removed as to 4. B. C. and D. by virtue of this « one writ, con- 
trary to the opinion of Aarkham. 6 E. 4. 5. a. 
* And yet in fome cafes variance between the certiorari and the record 
_ eaufeth the record not to be removed, as if the certiorari be to remove 
the record ofan inquilition ix curid nofiré, whereas it was in cuird of 
, the record is not removed. 3~Eéiz. Dy. 206.4. 
ig “So tit be to remove an indi€tment’for ftealing of two 
es}, *horfes, and the ee is but for one. 3 Afiz. 3. Plevs, 
| Cam.'398. a. 
“oh e tke. ertidvari Wfue, itis a fuperfedeas in law, and it makes jndicial 
| proceedings after the certiorari delivered erroncous, but pofiibly ic 
- anakeés minifterial, proceedings, as the award of reftitution in a force- 
ble entry, void alfo; vide 6 H. 7. 16 a. per Keble, altho it doth not 
“remove the record before the rerum. Dy. 245... ge . 
“ MAfier a certiorddi iffued and delivered, and before ee 





beaks joe may be enabled to proceed by a procedendo 
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temand the record, and command the ges ow 
the indi&tment fo remitted. | 

And note the difference between a certiorari in the king’sbench a 
chancery: In the king’s bench the very record itfelf is removed, and 
that which remains in the court below is but a feroll. But ufually in 
chancery, if the certiorari be returnable there, they remove but the tenor 
of the record, and therefore if the tenor of a record of an indictment, 
or attainder, or conviétion be removed by certiorari into the chancery, 
and thence fent by mittimus into the king’s bench, they cannot there= 

upon proceed either to judgment or execution, becaufe they ae only, 
the tenor of the record before them, and not the record itfélf, 1c. 
former cafes Vide 37 H. 6.17. 39 H. 6. 4. Dy. 217. a eh 


21. a. (e). aia 
(¢) Vide Dyer 369. 6. it 


Burn, Tit Certiorari. 4. Blackf. Com. ch. 19. PS 262. * i. 272. ch. ay ps 

Index to 2 Hawk, P. C. Tit. Certiorari. See the feveral Index’s of 1, 2, 3, & 4. og 
ports of Sir James Borrow, & Rep. tempt. Lurd Hardwicke 396. ; rh 
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CHAP, XXVIII a 


Touching the arraignment of offenders in capital fonfi. ri A 


at the ‘Serine clusphr 3 tsave: thera ho’ ile piikalhear ty be aoe es 


cufed, namely, by indiétment, and how to be brought in by r0- 
cefs to his anfwer, and how to be dealt with, if he make ie ‘ 
{land out againft the procefs of law Bas 





I am now.to confider how he is to be proceeded againft, i hehe 


taken, or render bimfelf, and appear in court. 


ale tel i a ee coy ood a0 ap 4 





na ies tho in fome cafes of other it 
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po Ap banks Whal the attaligment of & prifoner 
or aGor is. 2. How it is perme and in what manner. 3- 

When itis to be done, | 

Asraignment therefore is nothing elfe but the calling of the of- 

to the bar of the.court to anfwer the matter charged upon him 

by indi€tment or apppeal. 

ne And the word im Latin is no other than ad rationem ponere, and in 
French ad refon, or abbreviated a refn, for as the vox ferenjis difrain 
or derayn ufed antiently in out books de ceo send fuit 8 derayne imports 
in Latin di ifrationare to difptove or evince the contrary of any thing, that 
cst i 7)*° or may be affirmed, fee Spelman’s Glof. tit. Dirationare, 

and Séden’s notes upon Forte/cue, cap. 21. p. 23. fo arraigne is 

ad-rationem pomere to call to account or anfwer. 

_ And: this appears to be thetrue fenfe and etymology of the word, by 
the excellent record of the reverfal in parliament of the judgment given 
bs engl Mortimers, E. 2.-the reverfal and whole record is entered 

hatin Patents 1 E. 3, part.2. m. 3. where there are three errors 

PP "aligned i in that arbitrary judgment, ae all ruled in parliament to be 
~¢tfors, and the attainder reverfed. 1. Quéd cum aliquis de regno regis 

etegger pacis deliquerit erga irae regem vel alium, per quod debeat 
- Vitam. vel. membrum perdere, &F fuper hoc coram judicibus in judiciura 
udtus fuerit, primo debcat poni rationi 8 fuper delicto fibi impofito ref- 
ony Laity te “us audiri, lens an Procedatuy, ad ag a 2 deco; fed in 




















Rog gern: scan jai dutti adjudicati fucrunt judicio traétis & fufpendii, 
— B pyflea perpeua prifone adjudicatikS mancipati abfque hoc, quid ipfi 
wife nt ha arrenatis fen quad ipft ad aiga ¢ eis ane ta refparidere Paint 
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Srex fuaordidodk vines ‘alee —yolinig Rogerum, ‘isd 
of. hafeilit Pequitavcrunt. cum Humfredo | de Bohun n im’ Heref. 
A Sys domini: regis contra aren? populum vegni Sai 
erja mala & facinora perpetr cs cia pi edi 
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Dicit etiam quid erratum a hac, ist cum in Aare Charte di 
libertatibus Anglize. continetur, quod nullus liber homo capiatur, 4 ; 
prifonetur, au? de libero tenementa fuo deffeifietur, vel de libertatibus vel . 
liberis confuetudinibus /uis, aut utlegatur, aut exulet, aut aliquo 218] 
modo defiruatur, nec dominus rex /uper cum tbit, mecPuper en faz 
mittet, nifi per legale judicium pavitim fuorum vel per legent terra’, fed 
in recordis & proceffibus prediétis continetur, quod predidi Rogerus . 
iS Rogerus figillatim judicio tractis & fufpendii adjudicati Sucrunt, 
pofica perpetue prifone adjudicati © mancipati abjque legali gal 
pariim fuorum ad hoc vocatorum, & contra legem terre, Nod 
upon judgment of reverfal is given in thefe words, Et guia she 4 
recordis & proceffibus prediétis. compertum eft in eifdem, quad Veit 
Rogerus Mottimer & Rogerus Mortimer coram juftic dui judicio 
iradtts & fufpendii adjudicati fuer unt, pofiea perpetue prifone ad- 
Judicati 8 mancipati abfque hoc, quid ipfi ad aliqua eis vel corum: alteri 
impofita poffint refpendere, & hoc tempore pacis, & abjque hoc, quod do~ 
minus rex equitavit cum vexillis explicatis, & cancellario domini regis 
juftic’ de utroque banco fedentibus, ut prediflum eft, & abfque legali jum, 


dicio paritim fuorum, quod ef? contra legem &9 confuctudinem regni i Angle ~ 


&& tenorem Charta predifia, confideratum eft per dominum regem nune ~ 
& cjus concilium in pleno parliamento, quod omnia judicia praditta ob- 
defeétus & errores prediétes  alios in recordis # proceffibus predittis 


compertos revocentur, Fc. aah 


I have tranferibed the record more at sige’ bechute there are” * 


many ufeful parts in it, foufe whereof will be ufeful to other purpofes. ' 
But as to the bufinefs in queftion, thefe two things are obferveable. 
. What arraigment is, namely, it is ad rationem ponere, for that 

cigaet in one part of the record is errenatus, is before rendered ration: 


ponerc, to be put ta anfwer; and therefore Sjclman, who is feldom ‘< 







miftaken, is yet herein ‘miflaken, both in ci nature, as 


for it is nothing fo. 2, Of what i importance, and how 
that in capital n s the offender being in court fhould be 
sche to anfwer; the want whereof rendered the j 
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him to hold up his md, Swhich. tho it may feem a trifling circum. 

ftance, yet it is of importance, for by helding up his hand con/fat de 

Perfil inidibtani nd he owns himfelf'to be of that name (2). 

(2. Reading the} indiftment diftinctly to him in Evgdi/s, that he 

-underftand his charge. 

“hioy whether he be’ guilty or not guilty; and if 
fieipleads not guilty, the clerk joins iffue with him cul. priff, and enters 
the prifoner's plea; then he demands how ‘he will be tried, the com- 
mon anfwer is, by God and the country, and thereupon the clerk enters 
po. fe, and prays to God to fend him a good deliverance. 

But ifthe prifoner hath any matter to plead either in abatement, or 
in bar. of the indictment, as mr/nomer, auterfoits acquit, auterfoits con- 
vié?, a pardon, &c. then he pleads it without immediate anfwcring to 
the felony‘ but infome cafes /i trove ne foit, then to the felony not 
guilty, de quo poftea. And thus far what the Selgin is, 

» IT! How to be done or performed. 

© On the part ofthe court, what is to be See & is fhewn before, but in, 
relation to the prifoner and his coming to the bar. 
~ The prifoner, tho under an indi@ment of the higheft.crime, mutt 

“be bronght ‘to the bar without irons, and all manseriof fhackles or 
bonds. Stamp. P. C. fol. 18. a. 2Co. Inj. 316, Co. P. C. p. Sty 35- 
Brad. Lib, W1. fol! 191. a. €8 alios libros ibi, unlefs there be a danger 
of efeape, and then they may be brought with irons. 

-” Butwote, at this day they ufually come with their fhackles upon, 

: prc for fear of an efcape, but ftandat the bar unbound, till they 

ent (b) : , 

e Ke . When the party is to be arraigned. 

In cafe of murder at the common jaw, the judges did ufu- 
dat'to araign the prifoner upon an indi@ment till the year and 
ees jus: whether an appeal were depending or not per omnes 

Spe mh 22 E. 4. Coron. 44. unlels.the evidence were very clear 

y of holding up thes “ought io co and thee ee il ai 


re ut sag ofa Seeek his convigtion, whea he comes to_ receive 
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raconvigbhitn: dbiedlentinglsiice oralthoan: 
pending, ithe appellant were an infant. 21 E. 3. ; 
fol. 10Ts-a. becaufe ofthe delay. é ha see 
But now bv the ftatute of 3 Al 7. cap. the juices dal 0 
to try him upoh.an indiékment of murder (¢ rer) tho \ 
the year, and if acquitted, yet he thall not be" 
difcretion of the juftices thall be continued in ¢ 
ull the year and day be paft. td Rl al set 
So that by this fatute auterfoits acquit of prineipal or accelfary, or 
auterfoits attaint of the principal upon’ an, indigtment is no ‘bartoan’ 
appeal, but auterfaits acquit upon an appeal remaiits.a bar ean . a 
ment for the fame.offence, nS Ns ie 
But auterfoits conviét upon an ioditheniete and aad ‘had sist 
is a good bar to an appeal notwith{tanding this ftatute, de quo infra; 
and yet in favour of ‘an appeal, if a manebe indicted of murder, and 
plead to it, and be convict, if the wife enter an appeal for the faitie 
death again{t the prifoner, as long as that appeal is depending, judg+ 
ment fhall be sefpited; but if the wife be nonfuit in her appeal, then 
judgment fhall be given upon the conviction. Vide M12 @ ge 
B. R. Dy. 296, @. Stanley's cafe, sd 
But as to other indi&tments, as of robbery, &sc. the fame remain hal 
common law, as before this ftatute, yet it is the conftant courfe, un 
lefs an appeal be depending, to arraign the prifoner upon an indictment 
within the year; for now by the flatute of 21 H. 8. cap. L1. the party’ 
robbed hath as effectual reftitution of his goods upon his profecution ~ ue 
of an indi€tment, as upon an appeal; anddfo an s appeal ok ai 
robbery is rarely brought, teh TEC 
Nay, tho an appeal of rabbery be brought by writ, the aig a 
not ftay the arraignment of the prifoner upon the indictment, 1 
it be by biil, or that the plaintiff in am appeal by writ hath declared 
upon the writ, becaufe the writ is general, and it cannot appear: 
the goods are till declaration ; but in an appeal of death’ by wriethe 
res aed ap Be 6. 11, a, Stamp, P. C. Lid, i. ip. 364 
Sol. 101. ae qe 
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| i esi sahelb en Okt ‘and i free hall ceafe’ 
0 the indi 2 +E 10,,a. Amdit thal be-entered ‘coffer pros 
eeffus the inditment, 4 E. 4.100. And if the prifoner plead, 
_ apd be acquitted, of plead the king’s pardon, and it be allowed, re. 
_ gularly the acquittal or’ nf and the allowance thereof fhall be en- 
rere upon the appeal, 4 it be fafe to enter it likewife upon the in- 
4 and therefore py in that cafe, thro the miftake of the clerk, 
thete be no entry of céffet procefJus upon the indiétment, and the in- 
di€tment lying thus open, thcre be procefs of outlawry made upon the 






_ jndi€tment, and the party be outlawed, he hath no remedy but to 


bring a writ of error upon the outlawry, and he may affign for error 
his acquittal upon the appeal, ‘and aver it to be the fare felony, and 
upon confeflién of the king’s attorney, it fhall be rever{t. 4 £. 4.10.2, 
lf there be an inquifition before the coroner of murder, and return- 
and likewife an indictment for the fame offenfe by the grand in- 
a it is ufual to arraign the prifoner upon ‘the mdiAment, but he 
_may he arraigned upon both at the fame time ; but if arraigned upon 
the indictment only, there ought to be an entry of ceffet proceffus upon 
the coroner’s inqucft as to the prifoner, who may othefwife be out- 
» lawd upon it. 
’ Ifa prifoner be found guilty of murder by the coroner's in- 
[222] queft, anda bill of indictmestt of murder be againft hin at 
the feffions of gaol-delivery for the fame murder, it is ufual to arraign 


+ him upon the coroner "singueft, and not upon the in@iétment, and if 
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= acquit upon that, then toarraign him upon the bill, and put him 
plea oF auterfaits acquit. 
ut to avoid tl the trouble of a double goign and plea, T have 

_obferved this courfe. 

"1. If one indi&tment be of pullbaghics and the other of sa: 
yen pea sige which is higheit, and {pare ‘he 


pl both be of murder, but Bie. sane for the moft parr 


Se nee are, then to arrsign Be. wih 4 roe 
'qvath the’other, 


. both prefentment and YndiStment beak ce. fame mater, and» 
Lat or jnftance) of murder, and both good, and into 








ef felions, I have uually amaigned the prifomer . 
ie ‘cede upon the fame ingueft J » to aveid 
age my _ (ste be Kgs Ayer: 8S 
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the trouble of the plea of atuter foi itP acquit crane tal toi ind 
acquittal or attaifider upon botli prefentments, | always dires 
jury to acquit him upon both, if acquitted upon one, and ¢ conve 

Now concerning the arraignment of the acceffary ; regularly the. 
acceffary {hall not be atraigtied, nor put to anfwer till the principal be. 
attaint by outlawry or confeffion, or be conviet, and attaint alfp by 
judgment upon verdi€t; for it is an offenfe dependant apon the prince 
pal; and altho the principal be convict, yet if he have his clergy, the 
acceflary is difcharged thereby, and fhall not be arraigned. 2 Co, Ate 
183. fuper flat. Wefim’ 1. cap. 14. : 

But yet the principal and acceffary being indifted by one or teva. 
indiétments, and both appearing, may be arraigned together at the 
fame time (d), and both pleading not guilty, the fame jury [22 
fhall be charged with both, and dire&ted to inquire of both, 3]. 
viet. firft of the principal, and if they find him guilty, then to BAM 
of the acceffary @ Co. Rep. 119. a. lord Sanchar’s cafe. 2 Co, bey? 
184, fuper flat. Wefim’ ¥. cap. 14. 

But if 4. and B. be indifted for murder, 4. as giving the ftroke, “- 
B. as being prefent, aiding, and abetting, if 4, flies, and B. isappre-: 
hended, B. may be arraigned and tried before /. be attainted by out~ | 
lawry, tho he be principal but in the fecond degree, for they are both — 
emcees and fo it was donc in the cafe of Thady, H. 25 t# 26 Cae 

2. tho in point of difcretion it is good to try them both together, 

If 4, be indiGted of high treafon, and B. be indicted for 
or comforting him, or’procuring, or abetting (but ay pera ce 
it is true they are all principals ; byt in as much as incale of 
felony would have been but acceffary, and it is poffible thar 4, 
be acquitted of the faét, it feems to me, that B. hall not be put to 
anfwer of the receipt or procurement till 4. be outlawd, or at leaft, © 
jointly with 4. (ej, and isr this cafe the fame jury may be ebarged | 
with both, and their charge fhall be firft to inquire whether 4. were. 
guilty, and if pot, then'to acquit both 4. and B. and if 4. be found 
guilty, then thle they inguire of B. And in Somervitt’s cafe, 
Eliz. (f), memiond before, the inquiry was firft of the pri See 
ee eter sre age onveni- 

r myf, “OTe inet Bites ety 


105. it was without 
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S  eaeeail, every toat might happenin cafe B. were fort convict of 


_ the procurement and receipt, aan in be acquitted 
* of the principal fact. 

of the principal, do not plead not guilty, but fome other plea, as in 
it, or in bar, the acctffary fhall mot be. put to plead till the 
plea f the principal be determind. 9 Hf. 7. 19. 4. but if the principal 
ead not guilty, then the aceeffary, if prefent, fall be put to plead 
ref atly, and they may be tried by the fame inqueft, ue /upra. 
a ba 24] In antient time, if the principal made default, and = 

not, the acceffary was not put to anfwer. 44 £. 3 
«216. But of later times the aeceffary, if he appear, hath i 
joke and put.to plead, but procefs againft the ingueft, and trial 
ceafeth till the principal come in or be attaint by outlawry. 9 H. 4. 
2.a. 1H, 4. 36..@. Stamf. P.C, Lib.\ cap. 49. fol. 46.0. 
“But the acceffary may pray procefs.againft the principal, & renun- 
tiari juri pro fe introduéle, and his confent makes it nor errer, § H. 5 
6. b. Coren. 463. and therefore, if the acceffary be acquitted heleta 
, the principal ‘ied, 3 it is agreed, that itis a good acquittal, and by the 
fame reafon, if he were convid, it is a good conviction, yet no judg- 
ment fhall. be given againft him upon that conviétion ill the princi- 
| tried. 

“And upon this afin it is, that if 4. be arrefted or.in prifon for 

“fdony, cand B. refeue him, or the gaoler fuffers him vehintarily to 
¢, tho this be a diftin@ felony in B. the refcuer, and in the 
r that voluntarily fuffers him to.efcape, for which they may be 

“prefently indited, yet they. fhall not be-arraigned or put:to anfwer 
. be convicted and attainted by. judgment, .or outlawd. 1 H. 7. 










: “4. 1 E.3. 16. 6. 2GovInflit. 592. fuper flat. de frangentibus pri- 


; for if 4. be acquitted, updn the indiStment, the refcuct, or 


Wearane nual sale St ag NE ci, 
__ Butiif A. be indicted of the:felony, of noriindiGted, and’be lawfully 
fond and break the prifon, ‘he'may be indiGted and arraigned | for 










if «capetaghs ved aiiee, PBI rea 
and plead not guilty, and is let to bail, and then makes. 
pias ad audiendam juratam fhali iffue ; and if he be brought 


{hall be brought in.upon his plea, but it is faid by Scot, thar if he 


had rendred hishfelf upon the exigent, aad pleaded not guilty, [22 x 
and been let to bail till the wial, and then made default, ' 
_whereupon an exigent is awarded, and. the felon is brought in. upon 
the exigent, he fhall plead de novo, and confequently be arraigned 
de novo, for by the exigent awarded, the firt iffue is difcontionsd, 
16 Afiz. 13. 


See 4 Blackf, Com, ch. Cy ‘Of arraignment and its incidents, Burn, Tit, . 
and Index to z Hawk. P.C, tit. Arraigament. Te 


CHAP, XXIX. 


Concerning of the prifoner upon his arraignment, and fof of 
his confefhom of the fac? charged, and approving others. 


HEN the prifoner is atvaigned, and demanded what he faith 


to the indictment, either-he confeffeth the indictment, or - 


pleads to it, or ftands mute, and will not anfwer. vie 
The confeffion is either fimple, or relative in order to the sing 
ment of fome other adyantage, . tg 


That which I call a fimple confeffion is, where the defendant upon, 


hearing of his indiftment without any other refpeét confeffeth it, this — 


is a conviction ; but it is ufual for the court, efpecially if it ‘be out 
of clergy, to advile the party to plead and put himfelf upon his trial, 
and ngs proteile. .ie0gte his confeffion, but to admit him to plead, 


27 Affiz. 40, Ie 4 alk 


pe ciesc ae ay paep tho it be in court, as an este, 
the prifoner frecly iclis the and demands the opinion of the 7 fi 
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~'‘Kconfeffion in order to fome is ‘Aiher where the 
prifoner confeffeth the Nan tw order cag de quo infra, 
-¢ap. 44. oF whete he confeffcth the offeafe, and appealeth others 
thereof, ‘thereby to .become an approver, and thereupon to obtain his 
pardon, if he convict them, afid this lets in thé whole fearning:touch- 
ing approvers atid apptovement, ‘which [thal here open in the order 
that Mr. Stamford hath gone before me. y 
©) Of what offenfes a man may be an approver. 2. In what fuits. 
3. At what time. 42 Before whom. °5. In what manaer. 6. How 
. he thall be orderd before and after his appeal. 7. What procefs thall 
‘flue again the party appeald. 8. What pleas he fhall have, and 
how tried. 9. How proceeded in. 0. What judgment fhall be 
given for or againft the appellor or appellee. 
Before I come to thefe particulars, we are to know, that it is pure- 
; ly in the difcretion of the court to admit the approver ta appeal or 
‘not, or to give him any refpite from judgment oy execution upon hia 
confeffion and approvement; for otherwife it would be im the power 
. Of any party arraigned for felony by becoming an approver t6 delay 
jedgment, where (it may be) his appeal is but feigned,. for the ad- 
‘miffion of hisjappeal or refpite of judgment is but-aumatter of grace 
and difcretion. 21 H. 6. 34. 5. Coron. 66 & 67. fer omnes juftic” 
‘atrin/ue banci. Co. P.C. cap. 56. p. 129. 
And therefore'this courfe of admitting of approvers hath been long 
- difufed, and the truth is, that more mifchief hath come to good men 
by thefe kind of appéovements by falfeacctfations of defperate vil- 
lains, than benefit to the public by the difeovery and convicting of 
feal offenders, gadlers for theit own profits “often cease ihe. 
| @trs to appeal honeft men, - aeenict Paige made againf it by 
Ae. 3. cap. 7. 
“Aud upon this reafon it is, that as of she times the admiffion of 
“foeh appeals hath been wholly difufed, fo, jn, simes when: they were 
“ admitted, a great ftrictnefs was “held pon fuch appeals, as 
ae 27) will appear upon the examination of the efffuing particulars. 
y gfe Tico fouching the — whol eee may 


iA Be baty of capieal ofthe ad silane ot felony, whether 
“pak esti acetal or by a€tof parliament) 9° @ | 

os © Whena pifoner is aiid tobe an approver, he svar in court 

approve, or rather to difeover all felonies and ‘treafons that he 

- © -knows, 


ah lela 





his appeal, and a coroner affigned to him to receive fach his appeal 
and difcovery. 12 £. 4. 10. b. ye a 
And yet the : appeal i is not good as an appeal, or as an approvement 


to compel the ‘parties appealed to anfwer, but only as to fuch felonies é 


or treafons that were committed by the: appellee together with’ the 
appellor, and whereof the appellor flands indicted in eourt, and as to 
other treafons or felonies, [than] whereof the appellor fo ftands in- 
dicted, it is no legal appeal or approvement to put the appellee to 


an{wer. 


25 E. 3. 39. (a). 


And therefore if 4. being indicted for robbing of B. and heappea 
C. that he robbed 4. himfelf, this is a void appeal, and the appellor — 
fhall be executed, and the rn fhall not be put to anfwer to it, 


So if he appeal C. as sccellary 4 to the robbery of B. either before alt 


or after, C. fhalhnot be put to anfwer, for it is not the fame felony 
charged upon 4. but only an acceffary to it. 10 £. 4, idva, 

So if 4. be indifted of felony, and he appeal B. of treafon, B, thal 
not be put to anfwer that appeal; but B. ,being fo accufed, it may 
be a ground for the juftices in point of difcretion to make B. find 
fureties for his appearance at the next feffions,apr i in the king’s bench, 
and in the mean time to be of good behaviour towards the king and 
his people, as was done when a perfon that had abjured for felony, 
made fuch an appeal of ‘treafon., 44. 19 E. 2. Coron. 387, 4 


Sas 
Sf, 


fimile 2) E. 3. 18. a. Coron 449. ea 4 


II. In what fuits. © ~ [aa 
Approvement lies not in an appeal of felony, for the ae. | %] 


lay that may come thereby to the plaintiff. A415 £. 3. rg 113. 


2 R. 3. 22, 4. And therefore, if a party be inditted of felony, and 
the prifoner becomes an approver, if an appeal for the fame felony | be 
fued afterwards, all proceedings upon the approvement fhall fay. 8 
H.5. Coron. 442.0 ie 

But if 4. be afdited of. felony, and he becomes an approver, a 
appeal B. as a. companion with him im the fame felony, and B. con 
in, “it feems he may mot become an approver, and appeal C. of the 
fame felony, 13 = i 113. > np gstab C. Lib. Me Gps : 
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* Wa man be artcfted atid imprifond fot fufpicion of felony, he cane 
not become an. “approver, becaufe he is not indiéted. © Stamf. P. C. 
Lib. Ml. cap. 55. Co. P.C. cap. 56. p 129. againft the opinion of 

ria Hankf: 6 H. 6. Coron. 231, ~* | ; 
At what time a man fhall become an approver. 

~ After a perfon is abjured for felony, 19 E. 2. Coron. 387. 19 E. 3. 
Bid. 443. or be outlawd, 21 E. 3.17. b. ‘Coron. 452. or otherwife 
‘attaint, and hath his clergy, 17 E. 3. Coron. 445. he fhall-not be ad- 
mitted to be an ar nor on¢ conviét y verdict. 19 H. 6.47. 
Coron. 8. 

“If Z. be indiGted of felony, and plead wot guilty, and put himfelf 

‘upon the country, and the jury is charged with him, yet before the 

evidence fully heard, and the jury gone from the bar, he may be ad- 
mitted to be an approver. 12 E. 4. 10. 5. 11 H. 7.8. b. per omnes 
Fyfe vide contra 39 H.1. 3.0. (b); 9 H. 5. Cord: 440. 

- But if the whole evidence be heard, then he fhall*not be’ admitted 
to be an approver, 21 £. 3.18. Coron. 449. 2 H.. 3. fo that it feems 
much in the difcretion of the court to admit him to beam approver 

[229] at any time before verdict given, tho after mot guilty pleaded. 
14294 Vo B®. 10. b. in B.R. & 11 H. 7. 8... per omnes juftic’, 
which i is of greater weight than the other books. 

“TV. Before whom a man may become an approver. 

“Hei may be before the juftices of the king’s bench, or juftices ‘of 
gaol-delivery, or juftices in eyre, for they may affign a coroner to the 
prifoner to receive his appeal. 
~ But it cannot be in inferior courts, as thofe that have Soke and fake, 

and infangtheft, and utfangtheft. Bradt, Lib. WM. cap. 35. 
"But in cafe of a royal franchife, asa county palatine, or the royal 
fianchife of Ely, where the bifhop’hath juftices dnd coroners of his 
own. “making, there’a felon may become ah ie AIS 29 E. 3. 42. a. 
Copan, 462. inthe cafe of Fy, 

. Neither can a man become an approver before juftices of peace, 

not oer and terminer, for they cannot affign 2 coroner. oH. 4.1. 
oe 457. # Co. Inftit. 165. 169. Co. PLC. 1300 

Stig a seanaer of approver, ee phd be gtssteher a 1 
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Before any man Anil sihatedatbe sn approver, he mult Con- 
fefs the indiGtment in open court, and pray a coroner to be a 
him, and regularly this is to be done upon his arraignment, bef 
plea pleaded, tho, as hath been faid, his confeffion hath been fome- > 
times admitted after not guilty pleaded. {1H 7. 5. &. 12 B. 4, tor by 
and therefore if he hath pleaded before not guilty, and then prays a 
coroner without confeffing the felony, the ingueft fhall be taken, and 
if found guilty he fhall be executed. 2 H. 7. 3. a/ adjudged; and if 
he hath not pleaded to the country, but prays a coroner, and will fay 
no more, he fhall have peine fort & dure, tho the book of 1 A. 5. 


Coron. 441. be that he hall be hanged. wee 
Upon confeffing the felony, and praying a coroner to be affigned, : 
the court doth thefe things. i 


1. They affign him a coroner to take his appeal. 2. They pres 
fix him a time to make*his appeal, fometimes three, fometimes four 
days. 8 H. 5. Goren. 439. 12 E. 4. 10. 6. 96 Affiz. 19. 3. He fhall 
be removed out-of the ftrait cuftody, and make his appeal before the 
coroner, thatyhe may not have any juft pretence to fay it was [2. sk 
by dutefs or conftraint, 12 F. 3. Coron. 169. and therefore, 3 
if upon the coming back of the approver to the court, he ‘wil 
appeal, as being made by durefs and againft his will, the coroner 
fhall be examined touching it upon oath; and if he affirm it was ; 
made de bon gr2e, the appeal diall ftand, but the approver fhall be — 
hanged. 22 E. 3. Coron, 255, 12 E. 3. Coron, 169. 4. Thee 
ner muft put his appeal into.form, and when the prifoner comes 
into the court, he muft repeat his appeal, and fhall not be helped by: 
- court or any by-ftander, 26 4/fiz.19. and if he mifs in repeating 

his appeal in any matter of moment, as the colour of the horfe, : Se. 
he fhall be hanged; for if he miftake in fuch cireumftances, which 
muft need come from his own memory and information, it is a fign ms 
it is feigned. 5. If-he make not his appeal before the coroner in the - 
time prefixt, he thall be hanged; and if he make it, and difavow it 
when it re et the court, he _ upon the examination of; the 
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dien per Britton and “by Sosines at Hi. 6: Sy mesh at all, 
heath convicted the appellee, 
Vi. "Touching proces ‘upon an appeal by an ae 
ed Tei isto. be known, that altho a coroner camot receive an original 
| but of fuch felonies as are committed in that county whereof 

he is coroner, yet if a felon become an approver, the cOroncr may 
take an appeal of any felony, tho committed in a foreign county. 9 
He 5. Coron. 437. ‘ 

_ Altho it feems, that book is not law, oe can appeal only in the 
county where he is indiéed, and he canngt bé indicted in one county 





f of a felony committed in another county, therefore quere librum ; it 






agwit mutt be intended where 4. is indicted. in the county: of B. 
taken in the county of C. and there the coroner receives his cone 
xy fon and appeal, which pofibly he may’ do without any 
“ {pecial aflignment virtute officii, as he may take an abjuration 
oe . prifonce i in a foreign county, 

“But the coroner in that cafe cannot make procefs againft ahe ap~ 
pellee i in a foreign county, 29 £. 3. 42. 4, Coron. 462. but he may 
in the fame county, Stamf. P.C. 146. a. 6. 

And therefore the bifhop of Ely having the royal franchife “; Eh, 

oa juftices and coroners of his own, and alfo having franchife of 
retorna brevium in divers hundreds in the county of Suffalt, and like- 
wife a gaol there, a felon indiéted and in prifén at Ely became an ap- 
prover before the coroner of the franchife of Evy, and appeald | one in 
‘the bifhop’ s gaol in “his hundred in the county of Suffolk, the coroner 
of Ely cannot make procels to the bithop’s bailiff of his liberty 3 in the 
county of Suffolk. to bring the appelice to Ey, Which is in. anothes 
county, viz. Cambridg¢ efhire, ajudged 29 E.3. ‘42. a. Coron, 462. 
_ At common law it feems, if an ‘approver appeal parties ‘that are 
} t ina foreign county, there could be no procefs made but 
eat bench, by removing the record thither by the jultices of 
» before whom the parties becdme : an ‘approver, 
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cada inventiy 21 at ai $4. ir the approver ‘fhall ensi id 
and be executed, and he fhall not be received to fay they are 
other county, and pray procefs thither. 22 F..3. Corom 460. for me 
he be once found falfe in what he faith, he fhall not be credited im 
any thing, but his appeal fhall be prefumed untrue: wide 2h HG 
$4. b, Coron. 456. 

If the approver die before his appeal determind, or be. ex- ae. 
ecuted for the felony, 21 £. 3.18. a. 21 E.3. 17:8. Co- rae 
con. 452, or hath the advantage of his clergy, 3 E. 3. Corom. 369, 
or difavows his appeal, and will not profecute it, 21 H.6. 34. & 


3 H. 6. 50. 6. yet procefs fhall be continued againft the 
at tie king’s fuit, and the appellee, if he come in, thalk be fi 


for the appeal was well commenced, and it ftands as an indiment, 
by reafon of the great prefumption that a man that confeffeth himfelf , 


guilty, would not charge another falfly to be companion with hit 


in the fame felony. ial. 


But if the appeal were never well commenced, as if the sail 
were convicted by verdict or outlawry, de guibus infra, or if the king: 
pardons the approver after the approvement made, and before trialy 
47 E. 3.16. a. Stamf. P.C. fol. 149. a. the appellee fhall be dife 


charged without atraignment at the king’s fuit, or farther procefs 
upon the appeal; for now the approver having his pardon is fure to 


efcape, and therefore fhall not be trufted in his profecution againft 
another for the fame felony. But of thefe matters farther under the 


next head. wert 


. If the appellee be returned son inventus, the appellor, as hath been | ” 


faid, may be exécuted, but procefs of outlawry fhail iffue againft the 


appellee, as it feems not by one capias and exigent, but by capias, alias 


pluries and exigent ;-queere. 
VIL. Touching proceedings upon the appeal after appearence ofthe 


appellee. 
the approver be"dead, 2. If the perfon appeald be of good. fa 


3. If the appellor wave his appeal. Woftm. 1. cap. 15, (a). 
P.C, Lib M. cap: 18, Fol.’4. a. b. 
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He that is appeald hall, not be let to bail but in three cafes: fe ee 


age 7 sentient isheonisd: 


quith B. yet he hall not be let to bail tll neal of C. be deter- 
mind 25 E. 3. 42. 6. 
When the appellee comes in he may take his legal excep- 
[233], tions to the. infufficiency of the appeal, as that the appellor 
is notin prifon but at large,“21 E. 3. 18. a. Coron. 448. 6 H. 6. 
Coron. 231. or that the appellor is within age, or above feventy years 
‘old, or a woman, or maimed, whereby the appellee lofeth his trial by 
battle. Stamf. P. C. cap. 58. fol. 147. b. or that he is a clerk con- 
viét, and hath not made his purgation. 17 £. 3. 13. a. or that he is 
abjured the realm. 19 £. 2. Coron. 387. or that he was convict 
by yerdiét before he appealed of the fame offenfe: Vide Co. P. C. 
cap. 56. - ° 
“ Alfo he may have all thofe exceptions, which an appellee at the 
uit of a lawful perfon either by writ or bill may have, as that the 
plaintiff is outlawd for another felony, or in a perfonal aQion, but if 
he hath obtained his pardon, the appellee fhall be put to anfwer, 2s 
in another appeal. 21 £. 3. 17. 6. but if the approver be pardoned 
that felony, upon which he. makes his appeal, the’ appellee thall not 
be put to anfwer neither at the party’s {uit, nor at the fuit‘of the king. 
47 EF: 3.V6ia. ubi fapra. 

Tf the appellee’ hath no exceptions to the appeal, or to the difability 
of the appellor, but pleads to the felony, he may put himfelf upon trial, 
éither by battle, or by the country. 

«Touching the form of the trial by bate, I hall make no long 
‘marrative at this time, becaufe it is an unufual trial at this day, and 
befides, it will come more aptly i in another place. 

If when battle. is joined they come to the combat, and the ap- 
pellee be vanquithed, it is-an attainder of the appellee, and the appel- 

_ lor thall have the benefit of the king's grace and a pardon tanquam ex 
| merito jufiitia. 

» But if the approver appeals feveral silane and they feverally join 
Paha the appellor fhall not have his pardon. till he vanquith them 
all fucceffively, for if he be vanquifhed by the laft, or difavow his ap- 

_ peal againft the laft, he fhall be executed. 41 £. 3. Coron. 98, 21 
' Ht. 6. 34. &. Coron. 456, 

J And note, that, if in the field viuk dhajhsdeks steht the. ap- 
Wdetililihiobe Sissiied, Ae: angibteiiiadh.sitasdeeta. of an 
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difavowing im the Geld is quaff a trial in fact. 21 H. 6. sth On : 
ron. 456. Stamf. P. C.148, a, db. 

But if before the deraigning of battle the soeeciee difavow his ap- 
peal, the approver (hall be hanged, but the appellee fhall be put ta - 
an{wer at the king’s fuit, for it may be the king hath other evidence 
befides the approver to convict him. aig 

If 4, becomes approver, and appeals B. C. and D. of the ian 
felony, and in his combat with B. becomes recreant, B. fhall be -— 
difcharged, but the appeal fhall ftand againft C. and D.. 41 £. 3. 
Coron. 98. 

If three be indicted for the fame.felony, and they become approverty 
and the appellee joins battle with them all, he fhall perform it feye= 
rally; but if he vanquifh one of the appellants, he is thereby ace E 
quitted againft all the ref&, and the approvers fhall be executed, an@ ~~ 
the appellee deliverd. 7 E. 3. 12. a. 

But if the appeal be of feveral felonies, tho he vanquifh one ap- 
pellant, he'muft fight fucceffively with the reft. 19 17. 6.35.4, 47 - 
£. 3.5. a. for thé charges are feveral by the feveral appellants.. 

If the appellee puts himfelf upon trial per patriam, the approver 
fhall be fworn as well to the petit jury upon the trial when he gives 
his evidence, as well as make a general oath at the time of his firft 
becoming approver, and hence he is called probator, (quod tamen quere, # 
becaufe he is a perfon convict,) fo that altho he were a partner in 
the offenfe, and tho he ftand indiéted of it, and tho he be con- 
victed by his confeffion, yet he is admitted a witnefs upon his Own, i 
accufation or appeal, and the_reafon is, becaufe he accufetht himfel€ 
by his confeffion, as well as he doth the appellee by his appeal, and 
therefore gains a probable credibility of his teftimony. 

And therefore P. 19 Fac. in the ftar-chamber, Noye’s Rep. p. 154. 
in Sir Percy Crefby’s cafe, one defendant, that accufeth not himfelf, i 
is not admitted as a witnefs to. conviét his companion, butif he ace = 
cufe himfelf, he is a witnefs againft his companion. a ' 

But this teftimony or evidence is not conclufive to the [235] i 
jury, for the jury may confider as well the credibility ‘or not 5 
credibility of the witmeds, as the'matter he fwears. he) ae aes | 

And altho it-feems it is now no plea _for the appellee to fay, hhe a 
boni nominis Gin franco plegio & in affifd domini regis, B 


habet dominum, fale advocet, as it was in Bration's ‘time, ivis 
bd 3 f — id 
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"good evidence for the the prifoner, if thete be no other evidence a- 
gainft him but the teftimony of the approver; and therefore, if the 
appellor dic, yet the king may proceed with ‘the appeal, becaufe tho 
he cannot have the teftimony of the approver himfelf, yet there may’ 


- be other evidence of the fact. 


But yet, when the approver is dead after his appeal, and before trial, 
the party is bailable, becaufe much of the evidence, which may con- 
duce to the conviction, namely the oath of the approver, is loft, and 
fo lefs probability of his convidtion. 

If the approver be vanqui(hed and kild upon the place in the battle, 


_ of if the appellee be acquitted by verdict, yet a judgment muft be en- 


tred upon his confeffion ; for his bare confeffion of the felony is a 
“conviction, it is true, but not an attainder tiil judgment given, quéd 
Sufpendatur per collum, which is not prefently entred upon his become 
ing approver, but when either by trial, or for any other caufe before 
fhewn, the’court thinks not fit ‘to {pare his execution. * 

And on the other fide, if the appellee be convi& by verdict or bat- 
tle, or flain upon the ficld, yet judgment muit be given, guid fie ‘/penda~ 
tur per collum. 8 EF. 3. Fudgement 225. And in that cafe, altho the 
life of the approver is faved, yet he fhall be banithed, unlefs. he obtain 
the King’s pardon. Stam/. P.C. Lid. Il. cap. 52. lord Coke P. @: 
cap. “S6. faith he fhall have a pardon ex dedito Suftitier And thus far 
concetning approvers. 

T fhould now confider the bufinefs of abjuration, which is always 


accompanied with a confeffion of the felony before the coroner, but 


‘Becaule that was a kind of appendant to fanétuary, which is wholly 


-. and finally taken away by the ftatute of 21 Fac. cap. 28. 1 thall not 
‘aneumber myfelf with that bufinefs. 


‘Gee Tndlex to 2 Hawk P. C, tit. Pleading, Index to'2 Hawk. P. €,tit, Approver. Burn. 


piteApprover. 4 Blackf, Com, ch. 25. P- 339% ch. 2%. 6. th. 33. ask Index 
to ehraolic P.C. Tit. Bartel. : = 
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Concerning the pleas of the prifoner*upa his pe zn é 
concerning pleas in abatement of the indictment. 


“si 


Aeae prifoner upon his arraighment either confeffeth, or ene, 
‘or ftands mute ; the fitit of thefe is difpatched in tnd K 
chapter, the fecond matter comes now to be serra, vie. his 
pleas upon his arraignment. i th 
Pleas upon the arraignment are of four forts. a ae 
1. Pleas that are declinatory of his trial, and fuch were af 
the plea of privilege of fanétuary, and the plea of clergy ; the 
is taken away by the ftatute of 21 ‘Fac. cap. 28. the latter 
in force; but becaufe for the moft part that benefit is claimed 
convidtion, ahd rarely before, I fhall refer the whole bufinefs of éler- 
gy toa = examination, after I have done with the ee 
2. Pleas in abatement of the indi@ment. ab: 
3. Pleas in bar of the indictment. ‘ 
4. Pleas to the matter of the indictment, viz. Not guilly. mee 
Now as to pleas in abatement of the indictment, hey a x 
kinds. % 
1. Such defeéts as arife upon the indiGiment itfelf and 
ciency of it, which hath been at large confideted in the 2 
if any fuch exception be taken by the prifoner, he may pt 
to be afighed to him to manage his exceptions and take 
he fhall not have a Copy of the indictment a) from the court, 
he and the counfel affigned may have ah of the indiShrvent, mi 
their exceptions upon it. 
But it is rare to take any’ exceptions to indiGtments before -. 
conviction, -ynlefs upor indiStments temoved into the king’s’ 
bench by certiorari, which the court may in diferetion ae 
but remand the prifower and therindiétment. © 
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exceptions after the trial and before judgment, as before trial. (*) 
§ And 2. Becaufe if the exceptions appear material, the court can 
“quafh that indi€tment, and direét a new bill to be fent out to the 
grand jury; wherein: thefe faults may be amended, and,the prifoner 
arraigned de novo. 

II. Such defeéts as are in matters of fact, as mifnofmer, or falfe 
addition of the prifoner. 
As to the plea of mifnofmer : In appeals or a€tions between shes 
and party, or in indjétments, if the defendant plead mi/no/mer, he 
mutt be careful that he conclude not himfelf by the manner of his 


Therefore, when Alan Gerard was committed upon a capias in 
felony, the pleading was & flatim duétus ad barram in proprid per- 
& quafitus quomodo fe velit inde acquictars latin dicit, quod ipfe 
habet nomen Johannis Allen, & jon Alani Getard, and pleads over to 
the felény not guilty, and the*king’s attorney replied, that tempore in- 
ditamenti praditti Suit S adhuc of cognitus tam per nomen Alani 
Gerard, gucm per nomen Johannis Allen, & quéd culpabilis ¢f? de felon’ 
&e. Et hoc petit quod inquiratur per patriam, €c. ideo venit, inde ju- 
rata, & predifius Alanus Gerard per nomen Johannis Alien traditur 
in ballium: Vide 6 H. 71.1. a. 
In an appeal or other a€tion at the fuit of the party mifnofmer is a 
plea. 


8] If the defendant in an appeal or indictment plead mi/nofiner — 
(238 of his firname, the plaintiff or king may aver, que conus -per 


. un nofine BP autre. 1H. 1. 29. a. 


But in an appeal or aétion at the fuit of the party, if mi/nofiner be 
" «pleaded of the chriftian name, the plaintiff mOft take iffue, and cen- 
not plead conus per Pun nofine & l’autre. 1 H.7. 29.0. 21 £. 3. 
41. b. 

“In an ‘indi&tment of felony if the prifoner plead mifnofmer of his 
chriftian name, fome books hold it a’ good plea. ti 4. 41, &. 


_ Mifnofner 18. Stamf. P. C. Lib. 3. cap. 18. fal. 181. b. but other 


y 





i. 


books of greater and‘later authority be to the ogntraty-’ 1H. . 5. 6. 


ft) Bet pow by 7. + 3. no indi&. peep erersy na Peay 


“ft ~ament for of Bont fon, Ww any cor~ SSaease 


fch elon or any proce Soret 
mae or ligertmtl ide or ho if hiv af bad 


Pane cnsepeion be taleg 4 
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